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D i r ec t i v e  2005 /29 / EC  o f  t he  Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l

o f  11  M a y 2005

conce rn ing  un fa i r  bus ine s s - to - cons u mer  co mmerc i a l  p r ac t i c e s  i n  t he  i n t e rn a l 
ma rke t  and  a me nd ing  C ounc i l  D i r ec t i ve  84 /450 / EEC ,  D i r ec t i ve s  97 /7 /EC , 
98 /27 /EC  and  2002 /65 / EC  o f  t he  Eu ropean  P a r l i a men t  and  o f  t he  C ounc i l  and 
R egu la t i on  (EC )  No  2006 /2004  o f  t he  Eu rope an  P a r l i a men t  and  o f  t he 
C ounc i l

( "U nfa i r  C o mmer c i a l  P r ac t i c e s  D i r ec t i ve" )

(Tex t  w i th  EEA r e l evance )

TH E  EU R O P EAN  PA R LIAM EN T  AN D  TH E  C OU N C IL  OF  TH E  EU RO P EA N 
UN ION ,

H av ing  r ega rd  t o  t he  Trea t y  e s t ab l i s h ing  t he  Eu rop ean  C ommun i t y,  and  i n 
pa r t i cu l a r  A r t i c l e  95  t he r eo f ,

H av ing  r ega rd  t o  t he  p ropos a l  f r om the  C ommis s ion ,

H av ing  r ega rd  t o  t he  op in ion  o f  t he  Eu rope an  Economic  and  S oc i a l 
C ommi t t ee  [ 1 ] ,

A c t ing  i n  acco rdanc e  w i th  t he  p rocedu re  l a id  dow n  in  Ar t i c l e  251  o f  t he 
Trea t y  [2 ] ,

Wherea s :

(1 )  A r t i c l e  153 (1 )  and  (3 ) ( a )  o f  t he  Trea t y  p rov ides  t h a t  t he  C ommun i t y  i s  t o 
con t r i bu t e  t o  t he  a t t a in men t  o f  a  h igh  l eve l  o f  cons umer  p ro t ec t i on  b y  t he 
me as u re s  i t  adop t s  pu r s uan t  t o  A r t i c l e  95  t he r eo f .
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( 2 )  I n  acco rdan ce  w i th  A r t i c l e  14 (2 )  o f  t he  Trea t y,  t he  i n t e rna l  ma rke t 
compr i s e s  an  a r ea  w i thou t  i n t e rn a l  f r on t i e r s  i n  w h ich  t he  f r ee  mo ve men t  o f 
goods  and  s e rv i ce s  and  f r eedo m  o f  e s t ab l i s hmen t  a r e  en s u red .  The 
deve lop me n t  o f  f a i r  commer c i a l  p r ac t i c e s  w i th in  t h e  a r ea  w i thou t  i n t e rn a l 
f r on t i e r s  i s  v i t a l  f o r  t he  p ro mo t ion  o f  t he  deve lop me n t  o f  c ros s -bo rde r 
a c t i v i t i e s .

( 3 )  The  l aw s  o f  t he  M emb er  S t a t e s  r e l a t i ng  t o  un fa i r  co mme rc i a l  p r ac t i c e s 
show  marked  d i f f e r enc es  wh i ch  can  gene ra t e  app rec i ab l e  d i s to r t i ons  o f 
compe t i t i on  and  obs t ac l e s  t o  t he  s moo th  func t ion ing  o f  t h e  i n t e rna l  ma rke t . 
I n  t he  f i e ld  o f  adve r t i s i ng ,  C ounc i l  D i r ec t i ve  84 /450 /E EC  o f  10  S ep t e mber 
1984  conc e rn ing  mi s l e ad ing  and  compara t i ve  adve r t i s i ng  [3 ]  e s t ab l i s he s 
mi n i mum  c r i t e r i a  f o r  ha rmon i s ing  l eg i s l a t i on  on  mi s l e ad ing  adve r t i s i ng ,  bu t 
does  no t  p r even t  t he  M e mber  S t a t e s  f r om  r e t a in ing  o r  adop t ing  meas u r e s 
wh i ch  p rov ide  mor e  ex t ens ive  p ro t e c t i on  fo r  cons umer s .  As  a  r e s u l t ,  Me mb er 
S t a t e s '  p rov i s ions  on  mi s l e ad ing  adve r t i s i ng  d ive rge  s ign i f i c an t l y.

( 4 )  Thes e  d i s pa r i t i e s  c aus e  unce r t a in t y  a s  t o  w h ich  na t i on a l  r u l e s  app l y  t o 
un fa i r  comme rc i a l  p r ac t i c e s  ha rming  cons umer s '  e cono mic  i n t e r e s t s  and 
c r ea t e  ma n y  ba r r i e r s  a f f ec t i ng  bus ine s s  and  cons u mer s .  Thes e  ba r r i e r s 
i nc r ea s e  t he  cos t  t o  bus ine s s  o f  exe r c i s ing  i n t e rna l  ma rke t  f r eedo ms ,  i n 
pa r t i cu l a r  when  bus ine s s e s  w i s h  t o  engage  i n  c ro s s  bo rde r  ma rke t ing , 
adve r t i s i ng  ca mpa igns  and  s a l e s  p ro mo t ions .  Such  ba r r i e r s  a l s o  ma ke 
cons umer s  unce r t a in  o f  t he i r  r i gh t s  and  unde rmin e  t he i r  con f iden ce  i n  t he 
i n t e rna l  ma rk e t .

( 5 )  I n  t he  abs enc e  o f  un i fo r m  ru l e s  a t  C ommun i t y  l eve l ,  ob s t ac l e s  t o  t he  f r ee 
mo ve men t  o f  s e rv i c e s  and  goods  ac ro s s  bo rde r s  o r  t he  f r eedo m  o f 
e s t ab l i s h me n t  cou ld  be  j u s t i f i ed  i n  t h e  l i gh t  o f  t he  ca s e - l aw  o f  t he  C ou r t  o f 
Ju s t i c e  o f  t he  Eu ropean  C ommun i t i e s  a s  l ong  as  t h e y  s eek  t o  p ro t ec t 
r e cogn i s ed  pub l i c  i n t e r e s t  ob j ec t i ve s  and  a r e  p ropo r t i ona t e  t o  t hos e 
ob j ec t i ve s .  I n  v i ew  o f  t h e  C o mmun i t y ' s  ob j ec t i ve s ,  a s  s e t  ou t  i n  t he 
p rov i s ions  o f  t he  Trea t y  and  i n  s econda r y  C o mmun i t y  l aw  r e l a t i ng  t o 
f r eedo m  o f  mov e men t ,  and  i n  acco rdanc e  w i th  t he  C o mmis s ion ' s  po l i c y  on 
commer c i a l  commun i ca t i ons  a s  i nd i ca t ed  i n  t he  C ommun i ca t i on  f ro m  the 
C ommis s ion  en t i t l ed  "The  fo l l ow -up  to  t he  G reen  P ape r  on  C ommerc i a l 
C ommun i ca t i ons  i n  t he  In t e rna l  M arke t " ,  such  obs t ac l e s  s hou ld  be 
e l i m ina t ed .  Thes e  obs t a c l e s  c an  on l y  be  e l i min a t ed  b y  e s t ab l i s h ing  un i fo r m 
ru l e s  a t  C ommun i t y  l eve l  w h ich  e s t ab l i s h  a  h igh  l eve l  o f  cons umer 
p ro t ec t i on  and  b y  c l a r i f y i ng  ce r t a in  l ega l  concep t s  a t  C ommun i t y  l eve l  t o  t he 
ex t en t  neces s a r y  fo r  t he  p rope r  f unc t ion ing  o f  t he  i n t e rn a l  ma rke t  and  t o 
me e t  t he  r equ i r e men t  o f  l eg a l  c e r t a in t y.
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( 6 )  Th i s  D i r ec t i ve  t he r e fo r e  app rox ima t e s  t he  l aws  o f  t he  M e mber  S t a t e s  on 
un fa i r  comme rc i a l  p r ac t i c e s ,  i nc lud ing  un fa i r  adve r t i s i ng ,  w h ich  d i r ec t l y 
ha rm  cons umer s '  e cono mi c  i n t e r e s t s  and  t he r eb y  ind i r ec t l y  ha rm  the 
econo mi c  i n t e r e s t s  o f  l eg i t ima t e  compe t i t o r s .  I n  l i n e  w i th  t he  p r inc ip l e  o f 
p ropo r t i ona l i t y,  t h i s  D i r ec t i ve  p ro t ec t s  cons u mer s  f r o m  the  cons equences  o f 
such  un fa i r  co mme rc i a l  p r ac t i c e s  w he re  t he y  a r e  ma t e r i a l  bu t  r e cogn i s e s  t ha t 
i n  s ome  ca s e s  t h e  i mpa c t  on  cons u me r s  ma y  be  neg l ig ib l e .  I t  n e i t he r  cove r s 
no r  a f f ec t s  t he  na t i ona l  l aws  on  un fa i r  co mmerc i a l  p r ac t i c e s  w h ich  ha rm on l y 
compe t i t o r s '  e cono mic  i n t e r e s t s  o r  w h ich  r e l a t e  t o  a  t r an s a c t i on  be tw e en 
t r ade r s ;  t ak ing  fu l l  a ccoun t  o f  t he  p r inc ip l e  o f  s ubs id i a r i t y,  M e mber  S t a t e s 
w i l l  con t inue  t o  be  ab l e  t o  r egu l a t e  such  p r ac t i c e s ,  i n  con fo r mi t y  w i th 
C ommun i t y  l aw,  i f  t h e y  choos e  t o  do  s o .  Nor  does  t h i s  D i r ec t i ve  cove r  o r 
a f f ec t  t he  p rov i s ions  o f  D i r ec t i ve  84 /450 / EEC  on  adve r t i s i ng  w h ich  mi s l e ads 
bus in e ss  bu t  wh ich  i s  no t  m i s l ead ing  fo r  cons umer s  and  on  co mp ara t i v e 
adve r t i s i ng .  F u r the r,  t h i s  D i r ec t i ve  does  no t  a f f e c t  a ccep t ed  adve r t i s i ng  and 
ma rke t ing  p r ac t i c e s ,  such  as  l eg i t ima t e  p roduc t  p l ace men t ,  b r and 
d i f f e r en t i a t i on  o r  t he  o f f e r ing  o f  i ncen t ive s  w h ich  ma y  l eg i t i ma t e l y  a f f ec t 
cons umer s '  p e r cep t ions  o f  p roduc t s  and  i n f luenc e  t he i r  behav iou r  w i thou t 
impa i r i ng  t he  cons umer ' s  ab i l i t y  t o  ma ke  an  i n fo rmed  dec i s ion .

(7 )  Th i s  D i r ec t i ve  add re s s e s  co mme rc i a l  p r ac t i c e s  d i r ec t l y  r e l a t ed  t o 
i n f luenc ing  cons umer s '  t r an s ac t i ona l  dec i s ions  i n  r e l a t i on  t o  p roduc t s .  I t 
does  no t  add re s s  co mmerc i a l  p r ac t i c e s  ca r r i ed  ou t  p r i mar i l y  f o r  o the r 
pu rpos e s ,  i nc lud ing  fo r  examp l e  co mme rc i a l  co mmu n ic a t i on  a i med  a t 
i nves to r s ,  such  a s  annua l  r epo r t s  and  co rpo ra t e  p romo t ion a l  l i t e r a tu r e .  I t 
does  no t  add re s s  l ega l  r equ i r e men t s  r e l a t ed  t o  t a s t e  and  dec enc y  w h ich  va r y 
w ide l y  among  the  M ember  S t a t e s .  C o mme rc i a l  p r ac t i c e s  such  a s ,  f o r 
exa mp l e ,  co mme rc i a l  so l i c i t a t i on  i n  t he  s t r ee t s ,  ma y  be  undes i r ab l e  i n 
M ember  S t a t e s  f o r  cu l t u r a l  r e a s ons .  M e mber  S t a t e s  s hou ld  ac co rd ing l y  be 
ab l e  t o  con t inu e  t o  ban  co mme rc i a l  p r ac t i c e s  i n  t he i r  t e r r i t o r y,  i n  con fo rmi t y 
w i th  C ommun i t y  l aw,  f o r  r e a s ons  o f  t a s t e  and  decenc y  even  w he re  s uch 
p r ac t i c e s  do  no t  l im i t  cons u mer s '  f r e edo m  o f  cho i ce .  F u l l  a ccoun t  s hou ld  be 
t aken  o f  t he  con t ex t  o f  t he  i nd iv idu a l  c a s e  conce rned  i n  app l y in g  t h i s 
D i r ec t i v e ,  i n  pa r t i cu l a r  t he  gene ra l  c l au s e s  t he r eo f .

( 8 )  Th i s  D i r ec t i ve  d i r e c t l y  p ro t ec t s  cons umer  econo mic  i n t e r e s t s  f r o m  un fa i r 
bus in e ss - to - cons umer  co mme rc i a l  p r ac t i c e s .  The reb y,  i t  a l s o  i nd i r ec t l y 
p ro t ec t s  l eg i t i ma te  bus ine s s e s  f r o m  the i r  compe t i t o r s  who  do  no t  p l a y  b y  t he 
ru l e s  i n  t h i s  D i r ec t i ve  and  t hus  gua ran t ee s  f a i r  co mpe t i t i on  i n  f i e ld s 
coo rd ina t ed  b y  i t .  I t  i s  unde r s tood  th a t  t he r e  a r e  o the r  co mme rc i a l  p r ac t i c e s 
wh i ch ,  a l t hough  no t  ha rming  cons u mer s ,  ma y  hu r t  compe t i t o r s  and  bus ine s s 
cu s tomer s .  The  C ommis s ion  s hou ld  ca r e fu l l y  exa mine  t he  need  fo r 
C ommun i t y  ac t i on  i n  t he  f i e ld  o f  un fa i r  compe t i t i on  be yo nd  the  r emi t  o f  t h i s 
D i r ec t i v e  and ,  i f  nece s s a r y,  mak e  a  l eg i s l a t i ve  p ropos a l  t o  cove r  t he s e  o the r 
a s pec t s  o f  un fa i r  compe t i t i on .
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( 9 )  Th i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  i nd iv idu a l  a c t i ons  b rough t  b y  t hos e 
who  have  been  ha r med  b y  an  un fa i r  commer c i a l  p r ac t i c e .  I t  i s  a l s o  w i thou t 
p r e j ud i c e  t o  C ommun i t y  and  na t i ona l  r u l e s  on  con t r ac t  l aw,  on  i n t e l l e c tua l 
p rope r t y  r i gh t s ,  on  t he  hea l t h  and  s a f e t y  a s pec t s  o f  p roduc t s ,  on  cond i t i ons 
o f  e s t ab l i s hmen t  and  au tho r i s a t i on  r eg i mes ,  i nc lud ing  t hos e  ru l e s  w h ich ,  i n 
con fo rmi t y  w i th  C o mmu n i t y  l aw,  r e l a t e  t o  gamb l ing  ac t i v i t i e s ,  and  t o 
C ommun i t y  co mpe t i t i on  ru l e s  and  t he  na t i ona l  p rov i s ions  i mp l emen t ing 
t he m.  The  M e mber  S t a t e s  w i l l  t hus  be  ab l e  t o  r e t a in  o r  i n t roduc e  r e s t r i c t i ons 
and  p roh ib i t i ons  o f  co mme rc i a l  p r ac t i c e s  on  g rounds  o f  t he  p ro t ec t i on  o f  t h e 
hea l t h  and  s a f e t y  o f  cons umer s  i n  t he i r  t e r r i t o r y  w he reve r  t he  t r ad e r  i s 
ba s ed ,  f o r  exa mp le  i n  r e l a t i on  t o  a l coho l ,  t obacco  o r  pha rmac eu t i ca l s . 
F inanc i a l  s e rv i c e s  and  i mmov ab le  p rope r t y,  b y  r ea s on  o f  t he i r  comp lex i t y 
and  i nhe ren t  s e r ious  r i s ks ,  nece s s i t a t e  de t a i l ed  r equ i r e men t s ,  i nc lud ing 
pos i t i ve  ob l iga t i ons  on  t r ade r s .  F o r  t h i s  r e a s on ,  i n  t he  f i e ld  o f  f i nanc i a l 
s e rv i ce s  and  i mmovab le  p rope r t y,  t h i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  t he 
r i gh t  o f  M e mber  S t a t e s  t o  go  be yo nd  i t s  p rov i s ions  t o  p ro t ec t  t h e  economic 
i n t e r e s t s  o f  cons umer s .  I t  i s  no t  app rop r i a t e  t o  r egu l a t e  he r e  t he  ce r t i f i c a t i on 
and  i nd i c a t i on  o f  t he  s t anda rd  o f  f i nenes s  o f  a r t i c l e s  o f  p r ec ious  me t a l .

( 10 )  I t  i s  nece s s a r y  t o  en s u re  t ha t  t he  r e l a t i ons h ip  be tw een  th i s  D i r ec t i ve  and 
ex i s t i ng  C o mmun i t y  l aw  i s  cohe r en t ,  p a r t i cu l a r l y  w he re  de t a i l ed  p rov i s ions 
on  un fa i r  co mmerc i a l  p r ac t i c e s  app l y  t o  s pec i f i c  sec to r s .  Th i s  D i r ec t i ve 
t he r e fo r e  a me nds  D i r ec t i ve  84 /450 / EEC ,  D i r ec t i ve  97 /7 / EC  o f  t he  Eu ropean 
P a r l i a men t  and  o f  t he  C ounc i l  o f  20  M a y  1997  on  t he  p ro t ec t i on  o f 
cons umer s  i n  r e s pec t  o f  d i s t anc e  con t r a c t s  [ 4 ] ,  D i r ec t i ve  98 /27 /EC  o f  t he 
Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l  o f  19  M a y  1998  on  i n j unc t ions  fo r 
t he  p ro t ec t i on  o f  cons u mer s '  i n t e r e s t s  [ 5 ]  and  D i r ec t i ve  2002 /65 / EC  o f  t he 
Eu ropean  P a r l i amen t  and  o f  t he  C ounc i l  o f  23  S ep t e mber  2002  conc e rn ing 
t he  d i s t ance  ma rke t ing  o f  cons umer  f i nanc i a l  s e rv i ce s  [ 6 ] .  Th i s  D i r ec t i ve 
acco rd ing l y  app l i e s  on l y  i n  so  f a r  a s  t he r e  a r e  no  s pec i f i c  C o mmu n i t y  l aw 
p rov i s ions  r egu l a t i ng  s pec i f i c  a s pec t s  o f  un fa i r  co mmerc i a l  p r ac t i c e s ,  s uch 
a s  i n fo r ma t ion  r equ i r emen t s  and  ru l e s  on  t he  w a y  the  i n fo rma t ion  i s 
p r e s en t ed  t o  t he  cons umer.  I t  p rov ides  p ro t ec t i on  fo r  cons u mer s  w he re  t he r e 
i s  no  spec i f i c  s ec to r a l  l eg i s l a t i on  a t  C o mmu n i t y  l ev e l  and  p roh ib i t s  t r ade r s 
f r om  c r ea t i ng  a  f a l s e  i mpr e s s ion  o f  t he  na tu r e  o f  p roduc t s .  Th i s  i s 
pa r t i cu l a r l y  i mpor t an t  f o r  co mp l ex  p roduc t s  w i th  h igh  l eve l s  o f  r i s k  t o 
cons umer s ,  s uch  a s  c e r t a in  f i nan c i a l  s e rv i ce s  p roduc t s .  Th i s  D i r ec t i v e 
cons equen t l y  comp l emen t s  t he  C o mmun i t y  acqu i s ,  w h ich  i s  app l i cab l e  t o 
commer c i a l  p r ac t i c e s  ha r ming  cons u mer s '  e cono mi c  i n t e r e s t s .

(11 )  The  h igh  l eve l  o f  conve rgen ce  ach i eved  b y  t he  app rox i ma t ion  o f 
na t i ona l  p rov i s ions  t h rough  th i s  D i r ec t i ve  c r e a t e s  a  h igh  co mmon  l eve l  o f 
cons umer  p ro t ec t i on .  Th i s  D i r ec t i ve  e s t ab l i s he s  a  s i ng l e  gene r a l  p roh ib i t i on 
o f  t hos e  un fa i r  co mme rc i a l  p r ac t i c e s  d i s to r t i ng  cons u mer s '  e conomic 
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behav iou r.  I t  a l s o  s e t s  r u l e s  on  agg re s s ive  co mme rc i a l  p r ac t i c e s ,  w h ich  a r e 
cu r r en t l y  no t  r egu l a t ed  a t  C o mmun i t y  l eve l .

( 12 )  H a rmon i s a t i on  w i l l  cons ide r ab l y  i nc r ea s e  l ega l  c e r t a in t y  fo r  bo th 
cons umer s  and  bus ine s s .  B o th  cons u mer s  and  bus ine s s  w i l l  b e  ab l e  t o  r e l y  on 
a  s i ng l e  r egu l a to r y  f r a mew ork  ba s ed  on  c l ea r l y  de f in ed  l ega l  conc ep t s 
r egu l a t i ng  a l l  a s pec t s  o f  un fa i r  commer c i a l  p r ac t i c e s  ac ro s s  t he  EU .  The 
e f f ec t  w i l l  b e  t o  e l i m ina t e  t he  ba r r i e r s  s t e mming  f rom  the  f r agmen t a t i on  o f 
t he  ru l e s  on  un fa i r  co mme rc i a l  p r ac t i c e s  ha rming  cons u mer  econo mic 
i n t e r e s t s  and  t o  enab l e  t he  i n t e rn a l  ma rk e t  t o  be  ach i eved  i n  t h i s  a r ea .

(13 )  I n  o rde r  t o  ach i eve  t he  C o mmun i t y ' s  ob j ec t i v e s  t h rough  the  r e mov a l  o f 
i n t e rna l  ma rk e t  ba r r i e r s ,  i t  i s  nece s s a r y  t o  r ep l ace  M emb er  S t a t e s '  ex i s t i ng , 
d ive rgen t  gene ra l  c l au s e s  and  l ega l  p r inc ip l e s .  The  s ing l e ,  common  gene ra l 
p roh ib i t i on  e s t ab l i s hed  b y  t h i s  D i r ec t i ve  t he r e fo r e  cove r s  un fa i r  commer c i a l 
p r ac t i c e s  d i s to r t i ng  cons u mer s '  e cono mic  behav iou r.  I n  o rde r  t o  s uppo r t 
cons umer  con f id ence  t he  gene ra l  p roh ib i t i on  shou ld  app l y  equa l l y  t o  un fa i r 
commer c i a l  p r ac t i c e s  w h ich  occu r  ou t s ide  an y  con t r a c tua l  r e l a t i ons h ip 
be tw een  a  t r ade r  and  a  cons u mer  o r  f o l l ow ing  the  conc lu s ion  o f  a  con t r a c t 
and  du r ing  i t s  execu t ion .  The  gene ra l  p roh ib i t i on  i s  e l abo r a t ed  b y  ru l e s  on 
t he  tw o  t ypes  o f  commer c i a l  p r ac t i c e s  w h ich  a r e  b y  f a r  t he  mos t  co mmo n , 
name l y  mi s l e ad ing  co mmerc i a l  p r ac t i c e s  and  agg re s s ive  commer c i a l 
p r ac t i c e s .

( 14 )  I t  i s  de s i r ab l e  t ha t  m i s l ead ing  commer c i a l  p r ac t i c e s  cove r  t hos e 
p r ac t i c e s ,  i nc lud ing  mi s l ead ing  adve r t i s i ng ,  w h ich  b y  dec e iv ing  t he 
cons umer  p r even t  h i m  f rom  mak ing  an  i n fo r me d  and  thus  e f f i c i en t  cho i c e .  I n 
con fo rmi t y  w i th  t he  l aw s  and  p r ac t i c e s  o f  M e mber  S t a t e s  on  mi s l ead ing 
adve r t i s i ng ,  t h i s  D i r ec t i ve  c l a s s i f i e s  mi s l ead ing  p r ac t i c e s  i n to  mi s l ead ing 
ac t i ons  and  mi s l e ad ing  omis s ions .  I n  r e s pec t  o f  omis s ions ,  t h i s  D i r ec t i ve 
s e t s  ou t  a  l i m i t ed  nu mber  o f  ke y  i t e ms  o f  i n fo r ma t ion  wh ich  t he  cons u mer 
needs  t o  mak e  an  i n fo r med  t r an s ac t i ona l  dec i s ion .  Such  in fo r ma t ion  w i l l  no t 
have  t o  be  d i s c lo s ed  i n  a l l  adve r t i s e men t s ,  bu t  on l y  w he re  t he  t r ad e r  ma kes 
an  i nv i t a t i on  t o  pu rchas e ,  wh ich  i s  a  concep t  c l ea r l y  de f ined  i n  t h i s 
D i r ec t i v e .  The  fu l l  ha r mon i s a t i on  app roach  adop ted  i n  t h i s  D i r ec t i ve  does 
no t  p r ec lud e  t he  M ember  S t a t e s  f r om  s pec i f y in g  i n  na t i ona l  l aw  the  ma in 
cha r ac t e r i s t i c s  o f  pa r t i cu l a r  p roduc t s  s uch  a s ,  f o r  exa mp le ,  co l l e c to r s '  i t e ms 
o r  e l ec t r i c a l  goods ,  t he  omis s ion  o f  w h ich  wou ld  be  ma t e r i a l  when  an 
i nv i t a t i on  t o  pu rchas e  i s  ma de .  I t  i s  no t  t he  i n t en t i on  o f  t h i s  D i r ec t i ve  t o 
r educe  cons u me r  cho i c e  b y  p roh ib i t i ng  t h e  p ro mo t ion  o f  p roduc t s  w h ich  l ook 
s imi l a r  t o  o the r  p roduc t s  un l e s s  t h i s  s i mi l a r i t y  con fus e s  cons u mer s  a s  t o  t he 
commer c i a l  o r ig in  o f  t he  p roduc t  and  i s  t he r e fo r e  mi s l ead ing .  Th i s  D i r ec t i ve 
shou ld  be  w i thou t  p r e j ud i c e  t o  ex i s t i ng  C o mmu n i t y  l aw  w h ich  exp re s s l y 
a f fo rd s  Me mb er  S t a t e s  t he  cho i ce  be tw e en  s eve ra l  r egu l a to r y  op t ions  fo r  t he 
p ro t ec t i on  o f  cons u mer s  i n  t he  f i e ld  o f  co mme rc i a l  p r ac t i c e s .  I n  pa r t i cu l a r, 
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t h i s  D i r ec t i v e  shou ld  be  w i thou t  p r e j ud i ce  t o  A r t i c l e  13 (3 )  o f  D i r ec t i v e 
2002 /58 /EC  o f  t he  Eu ropean  P a r l i amen t  and  o f  t he  C ounc i l  o f  12  J u l y  2002 
conce rn ing  t he  p roces s ing  o f  pe r s ona l  da t a  and  t he  p ro t ec t i on  o f  p r iva c y  i n 
t he  e l ec t ron i c  co mmu n ic a t i ons  s ec to r  [ 7 ] .

( 15 )  Where  C o mmu n i t y  l aw  s e t s  ou t  i n fo r ma t ion  r equ i r e me n t s  i n  r e l a t i on  t o 
commer c i a l  commun i ca t i on ,  adve r t i s i ng  and  marke t ing  t ha t  i n fo r ma t ion  i s 
cons ide r ed  as  ma te r i a l  unde r  t h i s  D i r ec t i ve .  Me mb er  S t a t e s  w i l l  b e  ab l e  t o 
r e t a in  o r  add  i n fo r ma t ion  r equ i r e me n t s  r e l a t i ng  t o  con t r a c t  l aw  and  hav ing 
con t r ac t  l aw  cons equen ces  whe re  t h i s  i s  a l l ow ed  b y  t he  mi n i mu m  c l aus e s  i n 
t he  ex i s t i ng  C o mmun i t y  l aw  in s t ru men t s .  A  non -exhaus t i ve  l i s t  o f  such 
i n fo rma t ion  r equ i r e men t s  i n  t he  acqu i s  i s  con t a ined  i n  A nnex  I I .  G iven  t he 
fu l l  ha r mon i s a t i on  i n t roduc ed  b y  t h i s  D i r ec t i ve  on l y  t he  i n fo rma t ion  r equ i r ed 
i n  C ommun i t y  l aw  i s  cons ide r ed  a s  ma t e r i a l  f o r  t h e  pu rpos e  o f  A r t i c l e  7 (5 ) 
t he r eo f .  Wher e  M e mber  S t a t e s  have  i n t roduced  in fo r ma t ion  r equ i r e men t s 
ove r  and  above  wha t  i s  s pec i f i ed  i n  C o mmu n i t y  l aw,  on  t he  ba s i s  o f  mi n i mum 
c l aus e s ,  t he  omis s ion  o f  t ha t  ex t r a  i n fo r ma t ion  w i l l  no t  cons t i t u t e  a 
mi s l ead ing  o mis s ion  unde r  t h i s  D i r ec t i ve .  B y  con t r a s t  M e mber  S t a t e s  w i l l  b e 
ab l e ,  w hen  a l l ow ed  b y  t he  mi n i mu m  c l aus e s  i n  C o mmu n i t y  l aw,  t o  ma in t a in 
o r  i n t rodu ce  mo re  s t r i ngen t  p rov i s ions  i n  con fo rmi t y  w i th  C o mmu n i t y  l aw  s o 
a s  t o  en s u re  a  h igh e r  l eve l  o f  p ro t ec t i on  o f  cons u mer s '  i nd iv idua l  con t r ac tu a l 
r i gh t s .

( 16 )  The  p rov i s ions  on  agg re s s ive  co mme rc i a l  p r ac t i c e s  shou ld  cove r  t hos e 
p r ac t i c e s  w h ich  s ign i f i c an t l y  i mp a i r  t h e  cons umer ' s  f r eedo m o f  cho i ce .  Thos e 
a r e  p r ac t i c e s  us ing  ha r a s s men t ,  coe r c ion ,  i nc lud ing  t he  us e  o f  ph ys i c a l  f o r ce , 
and  undue  i n f lu ence .

(17 )  I t  i s  de s i r ab l e  t ha t  t hos e  co mmerc i a l  p r ac t i c e s  w h ich  a r e  i n  a l l 
c i r cu ms t ances  un fa i r  be  i den t i f i ed  t o  p rov ide  g r ea t e r  l ega l  c e r t a in t y.  Annex  I 
t he r e fo r e  con t a in s  t he  fu l l  l i s t  o f  a l l  such  p r ac t i c e s .  Thes e  a r e  t he  on l y 
commer c i a l  p r ac t i c e s  w h ich  can  be  dee med  to  be  un fa i r  w i thou t  a  c a s e -b y-
ca s e  a s s e s s men t  aga in s t  t he  p rov i s ions  o f  A r t i c l e s  5  t o  9 .  The  l i s t  ma y  on l y 
be  mod i f i ed  b y  r ev i s ion  o f  t he  D i r ec t i ve .

(18 )  I t  i s  app rop r i a t e  t o  p ro t e c t  a l l  cons u mer s  f r o m  un fa i r  co mme rc i a l 
p r ac t i c e s ;  how eve r  t he  C ou r t  o f  Ju s t i c e  ha s  f ound  i t  n ece s s a r y  i n 
ad j ud i c a t i ng  on  adve r t i s i ng  ca s e s  s i nce  t he  enac t men t  o f  D i r ec t i ve 
84 /450 /E EC  to  exa mine  t he  e f f e c t  on  a  no t iona l ,  t yp i c a l  cons u me r.  I n  l i n e 
w i th  t he  p r inc ip l e  o f  p ropo r t i on a l i t y,  and  t o  pe r mi t  t he  e f f ec t i ve  app l i ca t i on 
o f  t he  p ro t e c t i ons  con t a ined  i n  i t ,  t h i s  D i r ec t i ve  t akes  a s  a  bench mark  t h e 
ave r age  cons umer,  w ho  i s  r e a s onab l y  w e l l - i n fo r med  and  r ea s onab l y 
obs e rvan t  and  c i r cu ms pec t ,  t ak ing  i n to  ac coun t  s oc i a l ,  cu l t u r a l  and  l i ngu i s t i c 
f a c to r s ,  a s  i n t e rp r e t ed  b y  t he  C our t  o f  J us t i c e ,  bu t  a l s o  con t a in s  p rov i s ions 
a i med  a t  p r even t ing  t he  exp lo i t a t i on  o f  cons u mer s  whos e  cha r a c t e r i s t i c s 
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ma ke  the m  pa r t i cu l a r l y  vu lne r ab l e  t o  un fa i r  co mme rc i a l  p r ac t i c e s .  Wher e  a 
commer c i a l  p r ac t i c e  i s  spec i f i c a l l y  a i med  a t  a  pa r t i cu l a r  g roup  o f  cons u me r s , 
such  a s  ch i l d r en ,  i t  i s  de s i r ab l e  t ha t  t h e  i mpa c t  o f  t he  co mme rc i a l  p r ac t i c e  be 
a s s e s s ed  f rom  the  pe r s pec t i ve  o f  t he  ave r ag e  me mber  o f  t ha t  g roup .  I t  i s 
t he r e fo r e  app rop r i a t e  t o  i nc lude  i n  t he  l i s t  o f  p r ac t i c e s  wh ich  a r e  i n  a l l 
c i r cu ms t ances  un fa i r  a  p rov i s ion  wh ich ,  w i thou t  i mpos ing  an  ou t r i gh t  ban  on 
adve r t i s i ng  d i r ec t ed  a t  ch i l d r en ,  p ro t ec t s  t h em  f rom  d i r ec t  exho r t a t i ons  t o 
pu rchas e .  The  ave r age  cons umer  t e s t  i s  no t  a  s t a t i s t i c a l  t e s t .  N a t iona l  cou r t s 
and  au tho r i t i e s  w i l l  h ave  t o  exe r c i s e  t he i r  ow n  f acu l t y  o f  j udge men t ,  hav ing 
r ega rd  t o  t he  ca s e - l aw  o f  t he  C ou r t  o f  Ju s t i c e ,  t o  de t e r mi ne  t he  t yp i c a l 
r e ac t i on  o f  t he  ave r age  cons umer  i n  a  g iven  ca s e .

(19 )  Where  ce r t a in  cha r ac t e r i s t i c s  s uch  a s  age ,  ph ys i ca l  o r  men ta l  i n f i r mi t y 
o r  c r edu l i t y  mak e  cons umer s  pa r t i cu l a r l y  s us cep t ib l e  t o  a  co mme rc i a l 
p r ac t i c e  o r  t o  t he  unde r l y in g  p roduc t  and  t he  econo mi c  behav iou r  on l y  o f 
such  cons umer s  i s  l i ke l y  t o  be  d i s to r t ed  b y  t he  p r ac t i c e  i n  a  w a y  tha t  t he 
t r ade r  c an  r ea s onab l y  fo r e s ee ,  i t  i s  app rop r i a t e  t o  en s u re  t ha t  t he y  a r e 
adequa t e l y  p ro t ec t ed  b y  a s s e s s ing  t he  p r ac t i c e  f r om  th e  pe r s pec t i ve  o f  t he 
ave r age  me mber  o f  t ha t  g roup .

(20 )  I t  i s  app rop r i a t e  t o  p rov ide  a  r o l e  f o r  codes  o f  conduc t ,  w h ich  enab l e 
t r ade r s  t o  app l y  t he  p r inc ip l e s  o f  t h i s  D i r ec t i ve  e f f ec t i v e l y  i n  s pec i f i c 
e cono mi c  f i e ld s .  I n  s ec to r s  w he re  t he r e  a r e  s pec i f i c  ma nda to r y  r equ i r emen t s 
r egu l a t i ng  t he  behav iou r  o f  t r ade r s ,  i t  i s  app rop r i a t e  t ha t  t he s e  w i l l  a l s o 
p rov ide  ev idenc e  a s  t o  t he  r equ i r e men t s  o f  p ro f e s s iona l  d i l i genc e  i n  t ha t 
s ec to r.  The  con t ro l  exe r c i s ed  b y  code  ow ne r s  a t  na t i ona l  o r  C o mmun i t y  l eve l 
t o  e l im ina t e  un fa i r  co mme rc i a l  p r ac t i c e s  ma y  avo id  t he  need  fo r  r e cou r s e  t o 
admin i s t r a t i v e  o r  j ud i c i a l  a c t i on  and  s hou ld  t h e r e fo r e  be  encou raged .  Wi th 
t he  a i m  o f  pu r s u ing  a  h igh  l eve l  o f  cons umer  p ro t ec t i on ,  cons umer s ' 
o rgan i s a t i ons  cou ld  be  i n fo rmed  and  invo lved  i n  t he  d r a f t i ng  o f  codes  o f 
conduc t .

( 21 )  P e r s ons  o r  o rgan i s a t i ons  r ega rded  unde r  na t i ona l  l aw  as  hav ing  a 
l eg i t i ma te  i n t e r e s t  i n  t he  ma t t e r  mus t  have  l ega l  r e med ie s  f o r  i n i t i a t i ng 
p roceed ings  aga in s t  un fa i r  co mmerc i a l  p r ac t i c e s ,  e i t he r  be fo r e  a  cou r t  o r 
be fo r e  an  admin i s t r a t i ve  au tho r i t y  w h ich  i s  co mpe ten t  t o  dec ide  upon 
compla in t s  o r  t o  i n i t i a t e  app rop r i a t e  l eg a l  p roce ed ings .  Whi l e  i t  i s  f o r 
na t i ona l  l aw  to  de t e r mine  t he  bu rden  o f  p roo f ,  i t  i s  app rop r i a t e  t o  enab l e 
cou r t s  and  ad mi n i s t r a t i ve  au tho r i t i e s  t o  r equ i r e  t r ad e r s  t o  p roduce  ev id ence 
a s  t o  t he  accu rac y  o f  f a c tua l  c l a i ms  t h e y  have  ma de .

(22 )  I t  i s  nece s s a r y  t h a t  M ember  S t a t e s  l a y  dow n  pena l t i e s  f o r  i n f r i nge me n t s 
o f  t he  p rov i s ions  o f  t h i s  D i r ec t i v e  and  t he y  mus t  en s u re  t h a t  t he s e  a r e 
en fo r ced .  The  pena l t i e s  mus t  be  e f f ec t i ve ,  p ropo r t i ona t e  and  d i s s uas ive .
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( 23 )  S ince  t he  ob j ec t i v e s  o f  t h i s  D i r ec t i v e ,  name l y  t o  e l im ina t e  t he  ba r r i e r s 
t o  t he  func t ion ing  o f  t he  i n t e rn a l  ma rke t  r ep r e s en t ed  b y  na t i ona l  l aw s  on 
un fa i r  co mmerc i a l  p r ac t i c e s  and  t o  p rov ide  a  h igh  common  l eve l  o f  cons umer 
p ro t ec t i on ,  b y  app rox i ma t ing  t he  l aw s ,  r egu l a t i ons  and  ad min i s t r a t i ve 
p rov i s ions  o f  t he  M e mber  S t a t e s  on  un fa i r  co mme rc i a l  p r ac t i c e s ,  c anno t  be 
su f f i c i en t l y  ach i eved  b y  t h e  M ember  S t a t e s  and  can  t he r e fo r e  be  be t t e r 
a ch i ev ed  a t  C ommun i t y  l eve l ,  t h e  C o mmun i t y  ma y  adop t  meas u r e s ,  i n 
a cco rdan ce  w i th  t he  p r inc ip l e  o f  s ubs id i a r i t y  a s  s e t  ou t  i n  A r t i c l e  5  o f  t he 
Trea t y.  I n  acco rdan ce  w i th  t he  p r inc ip l e  o f  p ropo r t i on a l i t y,  a s  s e t  ou t  i n  t ha t 
Ar t i c l e ,  t h i s  D i r ec t i ve  does  no t  go  be yo nd  wha t  i s  nece s s a r y  i n  o rde r  t o 
e l i m ina t e  t he  i n t e rna l  ma rke t  ba r r i e r s  and  ach i eve  a  h igh  common  l eve l  o f 
cons umer  p ro t e c t i on .

(24 )  I t  i s  app rop r i a t e  t o  r ev i ew  th i s  D i r ec t i ve  t o  en s u re  t ha t  ba r r i e r s  t o  t he 
i n t e rna l  ma rke t  have  been  add re s s ed  and  a  h igh  l ev e l  o f  cons u me r  p ro t ec t i on 
ach i ev ed .  Th e  r ev i ew  cou ld  l e ad  t o  a  C ommis s ion  p ropos a l  t o  a me nd  th i s 
D i r ec t i v e ,  wh ich  ma y  inc lude  a  l i mi t ed  ex t ens ion  t o  t he  de roga t ion  i n  Ar t i c l e 
3 (5 ) ,  and /o r  a me nd men t s  t o  o the r  cons u mer  p ro t e c t i on  l eg i s l a t i on  r e f l e c t i ng 
t he  C ommis s ion ' s  C ons umer  P o l i c y  S t r a t eg y  commi t men t  t o  r ev i ew  th e 
ex i s t i ng  acqu i s  i n  o rde r  t o  ach i eve  a  h igh ,  co mmon  l eve l  o f  cons umer 
p ro t ec t i on .

(25 )  Th i s  D i r ec t i ve  r e s pec t s  t he  funda me n ta l  r i gh t s  and  obs e rves  t he 
p r inc ip l e s  r ecogn i s ed  i n  pa r t i cu l a r  b y  t he  C ha r t e r  o f  F unda men ta l  R igh t s  o f 
t he  Eu rope an  U n ion ,

HAV E A DO P TED  TH IS  DIR EC TIV E:

CH A P TER  1

G EN ER A L P R OV IS IO NS

Ar t i c l e  1

P u rpos e

The  pu rpos e  o f  t h i s  D i r ec t i v e  i s  t o  con t r i bu t e  t o  t he  p rope r  f unc t ion ing  o f 
t he  i n t e rna l  ma rke t  and  ach i eve  a  h igh  l ev e l  o f  cons u mer  p ro t ec t i on  b y 
app rox i ma t ing  t he  l aw s ,  r egu l a t i ons  and  admin i s t r a t i ve  p rov i s ions  o f  t he 
M ember  S t a t e s  on  un fa i r  co mmerc i a l  p r ac t i c e s  ha r mi ng  cons u me r s '  e cono mi c 
i n t e r e s t s .

Ar t i c l e  2

D ef in i t i ons
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F or  t he  pu rpos e s  o f  t h i s  D i r ec t i ve :

( a )  " cons umer"  me ans  an y  na tu r a l  pe r s on  w ho ,  i n  co mmerc i a l  p r ac t i c e s 
cove red  b y  t h i s  D i r ec t i ve ,  i s  a c t i ng  fo r  pu rpos e s  w h ich  a r e  ou t s ide  h i s  t r ad e , 
bus in e ss ,  c r a f t  o r  p ro f e s s ion ;

(b )  " t r ade r "  me ans  an y  na tu r a l  o r  l ega l  pe r s on  who ,  i n  commer c i a l  p r ac t i c e s 
cove red  b y  t h i s  D i r ec t i ve ,  i s  a c t i ng  fo r  pu rpos e s  r e l a t i ng  t o  h i s  t r ad e , 
bus in e ss ,  c r a f t  o r  p ro f e s s ion  and  an yone  ac t i ng  i n  t he  na me  o f  o r  on  beha l f 
o f  a  t r ade r ;

( c )  "p roduc t "  me ans  an y  goods  o r  s e rv i ce  i nc lud ing  i mmo vab le  p rope r t y, 
r i gh t s  and  ob l iga t i ons ;

(d )  "bus ine s s - to - cons u mer  co mme rc i a l  p r ac t i c e s "  ( he r e ina f t e r  a l s o  r e f e r r ed 
t o  a s  co mme rc i a l  p r ac t i c e s )  me ans  an y  ac t ,  omi s s ion ,  cou r s e  o f  conduc t  o r 
r ep r e s en t a t i on ,  co mme rc i a l  commun ica t i on  i nc lud ing  adve r t i s i ng  and 
ma rke t ing ,  b y  a  t r ade r,  d i r ec t l y  connec t ed  w i th  t he  p ro mo t ion ,  s a l e  o r  s upp l y 
o f  a  p roduc t  t o  cons umer s ;

( e )  " t o  ma t e r i a l l y  d i s to r t  t h e  economic  behav iou r  o f  cons u mer s "  means  u s ing 
a  co mme rc i a l  p r ac t i c e  t o  app re c i ab l y  i mpa i r  t he  cons umer ' s  ab i l i t y  t o  ma ke 
an  i n fo rmed  dec i s ion ,  t he r eb y  caus ing  t he  cons umer  t o  t ake  a  t r an s ac t i ona l 
dec i s ion  t ha t  he  wou ld  no t  have  t aken  o th e rw i s e ;

( f )  " code  o f  conduc t "  means  an  ag ree me n t  o r  s e t  o f  r u l e s  no t  i mpos ed  b y  l aw, 
r egu l a t i on  o r  ad mi n i s t r a t i ve  p rov i s ion  o f  a  M e mber  S t a t e  wh ich  de f ine s  t h e 
behav iou r  o f  t r ade r s  w ho  unde r t ake  t o  be  bound  b y  t h e  code  i n  r e l a t i on  t o 
one  o r  more  pa r t i cu l a r  co mmerc i a l  p r ac t i c e s  o r  bus ine s s  s ec to r s ;

( g )  " code  ow ne r "  mea ns  an y  en t i t y,  i nc lud ing  a  t r ade r  o r  g roup  o f  t r ade r s , 
wh i ch  i s  r e s pons ib l e  f o r  t he  fo rmu la t i on  and  r ev i s ion  o f  a  code  o f  conduc t 
and /o r  f o r  mon i to r ing  compl i ance  w i th  t he  code  b y  t hos e  w ho  have 
unde r t aken  t o  be  bound  b y  i t ;

( h )  "p ro f e s s iona l  d i l i genc e"  me ans  t he  s t anda rd  o f  s pec i a l  sk i l l  and  ca r e 
wh i ch  a  t r ad e r  ma y  r ea s onab l y  be  expec t ed  t o  exe r c i s e  t ow ards  cons u mer s , 
commens u ra t e  w i th  hones t  ma rke t  p r ac t i c e  and /o r  t h e  gene ra l  p r inc ip l e  o f 
good  f a i t h  i n  t he  t r ade r ' s  f i e ld  o f  a c t i v i t y ;

( i )  " i nv i t a t i on  t o  pu rchas e"  me ans  a  commerc i a l  commun ica t i on  w h ich 
i nd i ca t e s  cha r ac t e r i s t i c s  o f  t he  p roduc t  and  t he  p r i ce  i n  a  w a y  app rop r i a t e  t o 
t he  me ans  o f  t he  co mmerc i a l  co mmu n ic a t i on  u s ed  and  t he r eb y  enab l e s  t he 
cons umer  t o  ma ke  a  pu rchas e ;
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( j )  "undue  i n f luence"  me ans  exp lo i t i ng  a  pos i t i on  o f  pow er  i n  r e l a t i on  t o  t he 
cons umer  s o  a s  t o  app l y  p r e s s u r e ,  even  w i thou t  us ing  o r  t h r ea t en ing  t o  u s e 
ph ys i ca l  f o r ce ,  i n  a  w a y  w h ich  s ign i f i c an t l y  l i m i t s  t he  cons u mer ' s  ab i l i t y  t o 
ma ke  an  i n fo r med  dec i s ion ;

(k )  " t r an s a c t i ona l  dec i s ion"  means  an y  dec i s ion  t ak en  b y  a  cons umer 
conce rn ing  w he the r,  how  and  on  w ha t  t e r ms  to  pu rchas e ,  make  pa ymen t  i n 
who l e  o r  i n  pa r t  f o r,  r e t a in  o r  d i s pos e  o f  a  p roduc t  o r  t o  exe r c i s e  a 
con t r ac tua l  r i gh t  i n  r e l a t i on  t o  t he  p roduc t ,  whe the r  t he  cons umer  dec ide s  t o 
ac t  o r  t o  r e f r a in  f r om ac t i ng ;

( l )  " r egu l a t ed  p ro f es s ion"  me ans  a  p ro f e s s iona l  a c t i v i t y  o r  a  g roup  o f 
p ro f e s s iona l  a c t i v i t i e s ,  a c ce s s  t o  w h ich  o r  t he  pu r s u i t  o f  wh ich ,  o r  one  o f  t he 
mo des  o f  pu r s u ing  w h ich ,  i s  cond i t i ona l ,  d i r ec t l y  o r  i nd i r ec t l y,  upon 
pos s e s s ion  o f  s pec i f i c  p ro f e s s iona l  qua l i f i c a t i ons ,  pu r s uan t  t o  l aw s , 
r egu l a t i ons  o r  ad min i s t r a t i ve  p rov i s ions .

Ar t i c l e  3

S cope

1 .  Th i s  D i r ec t i ve  s ha l l  app l y  t o  un fa i r  bus ine s s - to - cons u mer  comme rc i a l 
p r ac t i c e s ,  a s  l a id  dow n  in  A r t i c l e  5 ,  be fo r e ,  du r ing  and  a f t e r  a  commer c i a l 
t r an s ac t i on  i n  r e l a t i on  t o  a  p roduc t .

2 .  Th i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  con t r ac t  l aw  and ,  i n  pa r t i cu l a r,  t o 
t he  ru l e s  on  t he  va l i d i t y,  f o rma t ion  o r  e f f ec t  o f  a  con t r ac t .

3 .  Th i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  C o mmun i t y  o r  na t i ona l  r u l e s 
r e l a t i ng  t o  t he  hea l t h  and  s a f e t y  a s pec t s  o f  p roduc t s .

4 .  I n  t he  ca s e  o f  con f l i c t  be tw e en  the  p rov i s ions  o f  t h i s  D i r ec t i ve  and  o the r 
C ommun i t y  ru l e s  r egu l a t i ng  s pec i f i c  a s pec t s  o f  un fa i r  co mme rc i a l  p r ac t i c e s , 
t he  l a t t e r  s ha l l  p r eva i l  and  app l y  t o  t hos e  s pec i f i c  a s pec t s .

5 .  F o r  a  pe r iod  o f  s i x  ye a r s  f r o m  12  J une  2007 ,  M e mber  S t a t e s  s ha l l  be  ab l e 
t o  con t inue  t o  app l y  na t i ona l  p rov i s ions  w i th in  t he  f i e ld  app rox i ma t ed  b y 
t h i s  D i r ec t i v e  wh ich  a r e  more  r e s t r i c t i v e  o r  p r e s c r ip t i ve  t han  t h i s  D i r ec t i ve 
and  wh ich  i mp le me n t  d i r ec t i ve s  con t a in ing  min i mu m  ha r mon i s a t i on  c l aus e s . 
Thes e  meas u r e s  mus t  be  e s s en t i a l  t o  en s u re  t ha t  cons umer s  a r e  adequ a t e l y 
p ro t ec t ed  aga in s t  un fa i r  commer c i a l  p r ac t i c e s  and  mus t  be  p ropo r t i on a t e  t o 
t he  a t t a in men t  o f  t h i s  ob j ec t i ve .  The  r ev i ew  r e f e r r ed  t o  i n  Ar t i c l e  18  ma y,  i f 
cons ide r ed  app rop r i a t e ,  i nc lud e  a  p ropos a l  t o  p ro long  th i s  de roga t ion  fo r  a 
f u r the r  l im i t ed  pe r iod .
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6 .  M e mber  S t a t e s  s ha l l  no t i f y  t he  C ommis s ion  w i thou t  de l a y  o f  an y  na t i ona l 
p rov i s ions  app l i ed  on  t he  bas i s  o f  pa r ag r aph  5 .

7 .  Th i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  t he  ru l e s  de t e r min ing  t h e 
j u r i s d i c t i on  o f  t he  cou r t s .

8 .  Th i s  D i r ec t i ve  i s  w i thou t  p r e j ud i ce  t o  an y  cond i t i ons  o f  e s t ab l i s hmen t  o r 
o f  au tho r i s a t i on  r eg i mes ,  o r  t o  t h e  deon to log i ca l  codes  o f  conduc t  o r  o the r 
spec i f i c  r u l e s  gove rn ing  r egu l a t ed  p ro f e s s ions  i n  o rde r  t o  upho ld  h igh 
s t anda rds  o f  i n t eg r i t y  on  t he  pa r t  o f  t he  p ro f e s s iona l ,  wh i ch  M ember  S t a t e s 
ma y,  i n  con fo rmi t y  w i th  C o mmu n i t y  l aw,  i mpos e  on  p ro f e s s iona l s .

9 .  I n  r e l a t i on  t o  " f i nanc i a l  s e rv i c e s " ,  a s  de f ined  i n  D i r ec t i ve  2002 /65 / EC , 
and  immovab le  p rope r t y,  M e mber  S t a t e s  ma y  i mpos e  r equ i r e men t s  w h ich  a r e 
mo re  r e s t r i c t i ve  o r  p r e s c r ip t i v e  t han  t h i s  D i r ec t i ve  i n  t he  f i e ld  wh ich  i t 
app rox i ma te s .

10 .  Th i s  D i r ec t i ve  s ha l l  no t  app l y  t o  t he  app l i c a t i on  o f  t he  l aws ,  r egu l a t i ons 
and  ad min i s t r a t i ve  p rov i s ions  o f  M e mber  S t a t e s  r e l a t i ng  t o  t he  ce r t i f i c a t i on 
and  i nd i c a t i on  o f  t he  s t anda rd  o f  f i nenes s  o f  a r t i c l e s  o f  p r ec ious  me t a l .

Ar t i c l e  4

In t e rna l  ma rke t

M ember  S t a t e s  s ha l l  ne i t he r  r e s t r i c t  t he  f r eedo m  to  p rov ide  s e rv i ce s  no r 
r e s t r i c t  t h e  f r ee  mov emen t  o f  goods  fo r  r e a s ons  f a l l i ng  w i th in  t he  f i e ld 
app rox i ma ted  b y  t h i s  D i r ec t i ve .

CH A P TER  2

UN FA IR  CO M M ER C IA L PR A C TIC ES

Ar t i c l e  5

P roh ib i t i on  o f  un fa i r  co mmerc i a l  p r ac t i c e s

1 .  Unfa i r  co mme rc i a l  p r ac t i c e s  sha l l  be  p roh ib i t ed .

2 .  A co mme rc i a l  p r ac t i c e  s ha l l  be  un fa i r  i f :

( a )  i t  i s  con t r a r y  t o  t he  r equ i r e men t s  o f  p ro f e s s ion a l  d i l i genc e ,

and
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( b )  i t  ma te r i a l l y  d i s to r t s  o r  i s  l i k e l y  t o  ma te r i a l l y  d i s to r t  t he  econo mic 
behav iou r  w i th  r ega rd  t o  t he  p roduc t  o f  t he  ave r age  cons u me r  w hom  i t 
r e aches  o r  t o  w hom  i t  i s  add re s s ed ,  o r  o f  t he  ave r ag e  me mber  o f  t he  g roup 
when  a  co mme rc i a l  p r ac t i c e  i s  d i r ec t ed  t o  a  pa r t i cu l a r  g roup  o f  cons umer s .

3 .  C ommerc i a l  p r ac t i c e s  w h ich  a r e  l i ke l y  t o  ma te r i a l l y  d i s to r t  t he  econo mic 
behav iou r  on l y  o f  a  c l ea r l y  i den t i f i ab l e  g roup  o f  cons umer s  w ho  a r e 
pa r t i cu l a r l y  vu lne r ab l e  t o  t he  p r ac t i c e  o r  t he  unde r l y ing  p roduc t  bec aus e  o f 
t he i r  men ta l  o r  ph ys i c a l  i n f i r mi t y,  age  o r  c r edu l i t y  i n  a  w a y  w h ich  t he  t r ade r 
cou ld  r ea s onab l y  be  expe c t ed  t o  f o r e s ee ,  s ha l l  be  a s s e s s ed  f rom  the 
pe r s pec t i v e  o f  t he  ave r age  me mber  o f  t ha t  g roup .  Th i s  i s  w i thou t  p r e j ud i c e 
t o  t he  common  and  l eg i t i ma te  adve r t i s i ng  p r ac t i c e  o f  ma k ing  exagge ra t ed 
s t a t e me n t s  o r  s t a t emen t s  wh ich  a r e  no t  me an t  t o  be  t aken  l i t e r a l l y.

4 .  I n  pa r t i cu l a r,  commer c i a l  p r ac t i c e s  s ha l l  be  un fa i r  wh i ch :

( a )  a r e  mi s l ead ing  a s  s e t  ou t  i n  A r t i c l e s  6  and  7 ,

o r

(b )  a r e  agg re s s ive  a s  s e t  ou t  i n  A r t i c l e s  8  and  9 .

5 .  Annex  I  con t a in s  t he  l i s t  o f  t hos e  co mmerc i a l  p r ac t i c e s  w h ich  s ha l l  i n  a l l 
c i r cu ms t ances  be  r ega rded  a s  un fa i r.  The  s ame  s ing l e  l i s t  s ha l l  app l y  i n  a l l 
M ember  S t a t e s  and  ma y  on l y  be  mod i f i ed  b y  r ev i s ion  o f  t h i s  D i r ec t i ve .

S ec t i on  1

M is l ead ing  commer c i a l  p r ac t i c e s

Ar t i c l e  6

M is l ead ing  ac t i ons

1 .  A co mme rc i a l  p r ac t i c e  s ha l l  be  r ega rded  a s  mi s l ead ing  i f  i t  con t a in s  f a l s e 
i n fo rma t ion  and  i s  t he r e fo r e  un t ru th fu l  o r  i n  an y  w a y,  i nc lud ing  ove ra l l 
p r e s en t a t i on ,  dece ive s  o r  i s  l i k e l y  t o  dece iv e  t he  ave r age  cons umer,  even  i f 
t he  i n fo r ma t ion  i s  f a c tu a l l y  co r r ec t ,  i n  r e l a t i on  t o  one  o r  more  o f  t he 
fo l l ow ing  e l e men t s ,  and  i n  e i t he r  c a s e  caus e s  o r  i s  l i ke l y  t o  caus e  h i m  to 
t ake  a  t r an s ac t i ona l  dec i s ion  t ha t  he  w ou ld  no t  have  t aken  o the rw i s e :

( a )  t he  ex i s t ence  o r  na tu r e  o f  t he  p roduc t ;
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( b )  t he  ma i n  cha r ac t e r i s t i c s  o f  t h e  p roduc t ,  such  as  i t s  ava i l ab i l i t y,  bene f i t s , 
r i s ks ,  execu t ion ,  compos i t i on ,  a cce s s o r i e s ,  a f t e r - s a l e  cu s to mer  a s s i s t anc e 
and  co mpl a in t  hand l ing ,  me thod  and  da t e  o f  ma nu fac tu r e  o r  p rov i s ion , 
de l i ve r y,  f i t n e s s  f o r  pu rpos e ,  u s age ,  quan t i t y,  s pec i f i c a t i on ,  geog raph ic a l  o r 
commer c i a l  o r ig in  o r  t he  r e s u l t s  t o  be  expec t ed  f rom  i t s  u s e ,  o r  t he  r e s u l t s 
and  ma t e r i a l  f e a tu r e s  o f  t e s t s  o r  checks  ca r r i ed  ou t  on  t he  p roduc t ;

( c )  t he  ex t en t  o f  t he  t r ad e r ' s  co mmi t men t s ,  t he  mo t ive s  f o r  t he  commer c i a l 
p r ac t i c e  and  t he  na tu r e  o f  t he  s a l e s  p roces s ,  an y  s t a t e men t  o r  s ymbo l  i n 
r e l a t i on  t o  d i r ec t  o r  i nd i r ec t  spons o r s h ip  o r  app rova l  o f  t he  t r ade r  o r  t he 
p roduc t ;

( d )  t he  p r i c e  o r  t he  ma nne r  i n  w h ich  t he  p r i ce  i s  c a l cu l a t ed ,  o r  t he  ex i s t ence 
o f  a  s pec i f i c  p r i c e  advan t age ;

( e )  t he  need  fo r  a  s e rv i c e ,  pa r t ,  r ep l ac emen t  o r  r epa i r ;

( f )  t he  na tu r e ,  a t t r i bu t e s  and  r i gh t s  o f  t he  t r ade r  o r  h i s  agen t ,  such  a s  h i s 
i den t i t y  and  a s s e t s ,  h i s  qua l i f i c a t i ons ,  s t a tu s ,  app rova l ,  a f f i l i a t i on  o r 
connec t ion  and  ow ne r s h ip  o f  i ndus t r i a l ,  commer c i a l  o r  i n t e l l e c tua l  p rope r t y 
r i gh t s  o r  h i s  aw ards  and  d i s t i n c t i ons ;

(g )  t he  cons u mer ' s  r i gh t s ,  i n c lud ing  t he  r i gh t  t o  r ep l ace me n t  o r 
r e i mbur s e me n t  unde r  D i r ec t i v e  1999 /44 / EC  o f  t he  Eu ropean  P a r l i a me n t  and 
o f  t he  C ounc i l  o f  25  M a y  1999  on  ce r t a in  a s pec t s  o f  t he  s a l e  o f  cons u mer 
goods  and  a s s oc i a t ed  gua ran t e e s  [ 8 ] ,  o r  t he  r i s k s  he  ma y  f ace .

2 .  A  co mme rc i a l  p r ac t i c e  s ha l l  a l s o  be  r ega rd ed  a s  mi s l e ad ing  i f ,  i n  i t s 
f a c tua l  con t ex t ,  t ak ing  ac coun t  o f  a l l  i t s  f e a tu r e s  and  c i r cu ms t ances ,  i t 
c aus e s  o r  i s  l i ke l y  t o  caus e  t he  ave r age  cons u mer  t o  t ak e  a  t r an s a c t i on a l 
dec i s ion  t ha t  he  wou ld  no t  have  t aken  o th e rw i s e ,  and  i t  i nvo lves :

( a )  an y  mark e t ing  o f  a  p roduc t ,  i n c lud ing  compara t i ve  adve r t i s i ng ,  w h ich 
c r ea t e s  con fus ion  w i th  an y  p roduc t s ,  t r ad e  ma rks ,  t r ade  names  o r  o the r 
d i s t i ngu i s h ing  ma rks  o f  a  co mp e t i t o r ;

( b )  non -co mp l i an ce  b y  t he  t r ad e r  w i th  commi t men t s  con t a ined  i n  codes  o f 
conduc t  b y  wh ich  t he  t r ade r  ha s  unde r t aken  t o  be  bound ,  w he re :

( i )  t he  commi t men t  i s  no t  a s p i r a t i ona l  bu t  i s  f i rm  and  i s  c apab l e  o f  be ing 
ve r i f i ed ,

and
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( i i )  t h e  t r ade r  i nd i c a t e s  i n  a  comme rc i a l  p r ac t i c e  t ha t  he  i s  bound  b y  t he 
code .

Ar t i c l e  7

M is l ead ing  omis s ions

1 .  A  co mme rc i a l  p r ac t i c e  s ha l l  be  r ega rded  a s  mi s l ead ing  i f ,  i n  i t s  f a c tua l 
con t ex t ,  t ak ing  accoun t  o f  a l l  i t s  f e a tu r e s  and  c i r cums tanc es  and  t he 
l i mi t a t i ons  o f  t he  commun i ca t i on  med iu m,  i t  omi t s  ma te r i a l  i n fo rma t ion  t ha t 
t he  ave r age  cons u mer  needs ,  a cco rd ing  t o  t h e  con t ex t ,  t o  t ake  an  i n fo r me d 
t r an s ac t i ona l  dec i s ion  and  t he r eb y  caus e s  o r  i s  l i ke l y  t o  caus e  t he  ave r age 
cons umer  t o  t ake  a  t r an s ac t i ona l  dec i s ion  t ha t  he  wou ld  no t  have  t aken 
o the rw i s e .

2 .  I t  s ha l l  a l s o  be  r ega rded  a s  a  mi s l ead ing  o mis s ion  w hen ,  t ak ing  accoun t  o f 
t he  ma t t e r s  des c r ibed  i n  pa r ag raph  1 ,  a  t r ade r  h id e s  o r  p rov ides  i n  an 
unc l ea r,  un in t e l l i g ib l e ,  amb iguous  o r  un t ime l y  ma nne r  s uch  ma t e r i a l 
i n fo rma t ion  a s  r e f e r r ed  t o  i n  t ha t  pa r ag raph  o r  f a i l s  t o  i den t i f y  t he 
commer c i a l  i n t en t  o f  t he  co mme rc i a l  p r ac t i c e  i f  no t  a l r ead y  appa ren t  f r om 
the  con t ex t ,  and  whe re ,  i n  e i t he r  c a s e ,  t h i s  c aus e s  o r  i s  l i k e l y  t o  caus e  t he 
ave r age  cons umer  t o  t ake  a  t r an s ac t i ona l  dec i s ion  t ha t  he  wou ld  no t  have 
t aken  o the rw i s e .

3 .  Where  t he  med iu m  us ed  t o  co mmun ic a t e  t he  co mmerc i a l  p r ac t i c e  i mpos es 
l i mi t a t i ons  o f  s pace  o r  t ime ,  t he s e  l i m i t a t i ons  and  an y  me as u re s  t ak en  b y  t he 
t r ade r  t o  make  t he  i n fo r ma t ion  ava i l ab l e  t o  cons u mer s  b y  o th e r  means  sha l l 
be  t aken  i n to  accoun t  i n  dec id ing  w he the r  i n fo rma t ion  ha s  been  omi t t ed .

4 .  I n  t he  ca s e  o f  an  i nv i t a t i on  t o  pu rchas e ,  t he  fo l l ow ing  in fo r ma t ion  sha l l 
be  r ega rded  a s  ma te r i a l ,  i f  no t  a l r ead y  appa ren t  f r om the  con t ex t :

( a )  t he  ma in  cha r a c t e r i s t i c s  o f  t he  p roduc t ,  t o  an  ex t en t  app rop r i a t e  t o  t he 
me d iu m and  the  p roduc t ;

( b )  t he  geog raph ica l  add re s s  and  t he  i den t i t y  o f  t he  t r ade r,  s uch  a s  h i s 
t r ad ing  name  and ,  whe re  app l i cab l e ,  t he  geog raph ica l  add re s s  and  t he 
i den t i t y  o f  t he  t r ade r  on  whos e  beha l f  he  i s  a c t i ng ;

( c )  t he  p r i ce  i nc lu s iv e  o f  t axes ,  o r  whe re  t he  na tu r e  o f  t he  p roduc t  mea ns 
t ha t  t he  p r i c e  canno t  r ea s onab l y  be  ca l cu l a t ed  i n  advance ,  t he  manne r  i n 
wh i ch  t he  p r i ce  i s  c a l cu l a t ed ,  a s  w e l l  a s ,  w he re  app rop r i a t e ,  a l l  add i t i on a l 
f r e igh t ,  d e l i ve r y  o r  pos t a l  cha rg es  o r,  w he re  t he s e  cha rges  canno t  r ea s onab l y 
be  ca l cu l a t ed  i n  advance ,  t he  f ac t  t ha t  s uch  add i t i ona l  cha rges  ma y  be 
pa ya b le ;
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( d )  t he  a r r ang emen t s  f o r  pa ymen t ,  de l i ve r y,  pe r fo r ma nce  and  t he  comp l a in t 
hand l ing  po l i c y,  i f  t h e y  depa r t  f r om  the  r equ i r e men t s  o f  p ro f e s s ion a l 
d i l i g ence ;

( e )  f o r  p roduc t s  and  t r an s ac t i ons  i nvo lv ing  a  r i gh t  o f  w i thd raw a l  o r 
c ance l l a t i on ,  t he  ex i s t en ce  o f  s uch  a  r i gh t .

5 .  I n fo rma t ion  r equ i r e men t s  e s t ab l i s hed  b y  C ommun i t y  l aw  in  r e l a t i on  t o 
commer c i a l  co mmu n ica t i on  i nc lud ing  adve r t i s i ng  o r  marke t ing ,  a  non -
exhaus t i ve  l i s t  o f  wh ich  i s  con t a in ed  i n  A nnex  I I ,  s ha l l  be  r ega rded  a s 
ma te r i a l .

S ec t i on  2

Aggre s s ive  commer c i a l  p r ac t i c e s

Ar t i c l e  8

Aggre s s ive  commer c i a l  p r ac t i c e s

A  comme rc i a l  p r ac t i c e  s ha l l  be  r ega rded  a s  agg re s s ive  i f ,  i n  i t s  f a c tua l 
con t ex t ,  t ak ing  accoun t  o f  a l l  i t s  f e a tu r e s  and  c i r cums tanc es ,  b y  ha r a s s men t , 
coe r c ion ,  i nc lud ing  t he  us e  o f  ph ys i c a l  f o r ce ,  o r  undue  i n f lu ence ,  i t 
s i gn i f i c an t l y  i mp a i r s  o r  i s  l i ke l y  t o  s i gn i f i c an t l y  i mpa i r  t he  ave r age 
cons umer ' s  f r eedom  o f  cho i ce  o r  conduc t  w i th  r ega rd  t o  t h e  p roduc t  and 
t he r eb y  caus e s  h im  o r  i s  l i ke l y  t o  caus e  h i m  to  t ak e  a  t r an s ac t i on a l  dec i s ion 
t ha t  he  w ou ld  no t  have  t aken  o the rw i s e .

Ar t i c l e  9

Us e  o f  ha r a s s men t ,  coe r c ion  and  undue  i n f luenc e

In  de t e rmin ing  whe th e r  a  co mmerc i a l  p r ac t i c e  u s e s  ha r a s s men t ,  coe r c ion , 
i nc lud ing  t he  us e  o f  ph ys i c a l  f o r ce ,  o r  undue  i n f lu ence ,  a ccoun t  sha l l  be 
t aken  o f :

( a )  i t s  t im ing ,  l oca t i on ,  na tu r e  o r  pe r s i s t enc e ;

(b )  t he  u s e  o f  t h r e a t en ing  o r  abus ive  l anguage  o r  behav iou r ;

( c )  t he  exp lo i t a t i on  b y  t he  t r ad e r  o f  an y  s pec i f i c  mi s fo r tune  o r  c i r cu ms tan ce 
o f  such  g r av i t y  a s  t o  i mpa i r  t he  cons umer ' s  j udgemen t ,  o f  w h ich  t he  t r ade r  i s 
aw are ,  t o  i n f luence  t he  cons u me r ' s  dec i s ion  w i th  r ega rd  t o  t he  p roduc t ;
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( d )  an y  one rous  o r  d i s p ropo r t i ona t e  non -con t r ac tu a l  ba r r i e r s  i mpos ed  b y  t he 
t r ade r  whe re  a  cons umer  w is hes  t o  exe r c i s e  r i gh t s  unde r  t he  con t r ac t , 
i n c lud ing  r i gh t s  t o  t e r mina t e  a  con t r ac t  o r  t o  sw i t ch  t o  ano th e r  p roduc t  o r 
ano the r  t r ade r ;

( e )  an y  t h r e a t  t o  t ake  an y  ac t i on  t ha t  c anno t  l ega l l y  be  t aken .

CH A P TER  3

CO D ES  O F  CO N DU C T

Ar t i c l e  10

C odes  o f  conduc t

Th i s  D i r ec t i v e  does  no t  exc lude  t he  con t ro l ,  w h ich  M emb er  S t a t e s  ma y 
encou rage ,  o f  un fa i r  co mmerc i a l  p r ac t i c e s  b y  code  ow ne r s  and  r ecou r s e  t o 
such  bod ie s  b y  t he  pe r s ons  o r  o rgan i s a t i ons  r e f e r r ed  t o  i n  Ar t i c l e  11  i f 
p roceed ings  be fo r e  s uch  bod i e s  a r e  i n  add i t i on  t o  t he  cou r t  o r  ad mi n i s t r a t i ve 
p roceed ings  r e f e r r ed  t o  i n  t ha t  A r t i c l e .

R ecou r s e  t o  such  con t ro l  bod i e s  s ha l l  neve r  be  dee me d  the  equ iva l en t  o f 
f o r ego ing  a  me ans  o f  j ud i c i a l  o r  ad min i s t r a t i ve  r ecou r s e  a s  p rov ided  fo r  i n 
Ar t i c l e  11 .

CH A P TER  4

F IN A L P RO V IS IO N S

Ar t i c l e  11

Enfo rce me n t

1 .  M e mber  S t a t e s  s ha l l  en s u re  t ha t  adequa t e  and  e f f ec t i ve  means  ex i s t  t o 
comba t  un fa i r  commerc i a l  p r ac t i c e s  i n  o rde r  t o  en fo r ce  comp l i ance  w i th  t he 
p rov i s ions  o f  t h i s  D i r ec t i ve  i n  t he  i n t e r e s t  o f  cons umer s .

S uch  me ans  s ha l l  i n c lud e  l ega l  p rov i s ions  unde r  w h ich  pe r s ons  o r 
o rgan i s a t i ons  r ega rd ed  unde r  na t i ona l  l aw  a s  hav ing  a  l eg i t i ma te  i n t e r e s t  i n 
comba t ing  un fa i r  comme rc i a l  p r ac t i c e s ,  i nc lud ing  compe t i t o r s ,  ma y:

( a )  t ake  l ega l  a c t i on  aga in s t  s uch  un fa i r  commerc i a l  p r ac t i c e s ;

and /o r
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( b )  b r ing  s uch  un fa i r  commer c i a l  p r ac t i c e s  be fo r e  an  ad min i s t r a t i ve  au tho r i t y 
compe t en t  e i t he r  t o  dec id e  on  co mp la in t s  o r  t o  i n i t i a t e  app rop r i a t e  l ega l 
p roceed ings .

I t  sha l l  be  f o r  e ach  M e mber  S t a t e  t o  dec ide  w h ich  o f  t he s e  f ac i l i t i e s  s ha l l  be 
ava i l ab l e  and  w he the r  t o  enab l e  t he  cou r t s  o r  admin i s t r a t i v e  au tho r i t i e s  t o 
r equ i r e  p r io r  r e cou r s e  t o  o the r  e s t ab l i s hed  mea ns  o f  dea l i ng  w i th  co mp la in t s , 
i n c lud ing  t hos e  r e f e r r ed  t o  i n  Ar t i c l e  10 .  Thes e  f ac i l i t i e s  s ha l l  be  ava i l ab l e 
r ega rd l e s s  o f  w he the r  t he  cons u mer s  a f f e c t ed  a r e  i n  t h e  t e r r i t o r y  o f  t he 
M ember  S t a t e  w he re  t he  t r ade r  i s  l oca t ed  o r  i n  ano the r  M e mber  S t a t e .

I t  s ha l l  be  f o r  e ach  M emb er  S t a t e  t o  dec ide :

( a )  w he the r  t he s e  l ega l  f a c i l i t i e s  ma y  be  d i r ec t ed  sepa ra t e l y  o r  j o in t l y 
aga in s t  a  number  o f  t r ade r s  f r om the  s ame  econo mic  s ec to r ;

and

(b )  w he the r  t he s e  l eg a l  f a c i l i t i e s  ma y  be  d i r e c t ed  aga in s t  a  code  ow ne r  whe re 
t he  r e l evan t  code  p ro mo t e s  non -compl i ance  w i th  l eg a l  r equ i r e men t s .

2 .  U nde r  t he  l ega l  p rov i s ions  r e f e r r ed  t o  i n  pa r ag raph  1 ,  M emb er  S t a t e s  sha l l 
con fe r  upon  the  cou r t s  o r  ad mi n i s t r a t i ve  au tho r i t i e s  pow er s  enab l ing  t he m,  i n 
ca s e s  w he re  t he y  dee m  s uch  me as u re s  t o  be  nec ess a r y  t ak ing  i n to  accoun t  a l l 
t h e  i n t e r e s t s  i nvo lv ed  and  i n  pa r t i cu l a r  t h e  pub l i c  i n t e r e s t :

( a )  t o  o rde r  t he  ce s s a t i on  o f ,  o r  t o  i n s t i t u t e  app rop r i a t e  l eg a l  p roce ed ings  fo r 
an  o rde r  f o r  t he  ce s s a t i on  o f ,  un f a i r  co mme rc i a l  p r ac t i c e s ;

o r

(b )  i f  t h e  un fa i r  co mme rc i a l  p r ac t i c e  ha s  no t  ye t  been  ca r r i ed  ou t  bu t  i s 
immi nen t ,  t o  o rde r  t he  p roh ib i t i on  o f  t he  p r ac t i c e ,  o r  t o  i n s t i t u t e  app rop r i a t e 
l ega l  p roceed ings  fo r  an  o rde r  f o r  t he  p roh ib i t i on  o f  t he  p r ac t i c e ,

even  w i thou t  p roo f  o f  a c tu a l  l o s s  o r  da mag e  o r  o f  i n t en t i on  o r  neg l igen ce  on 
t he  pa r t  o f  t he  t r ade r.

M ember  S t a t e s  s ha l l  a l s o  ma ke  p rov i s ion  fo r  t he  me as u re s  r e f e r r ed  t o  i n  t he 
f i r s t  s ubpa rag raph  to  be  t aken  unde r  an  ac ce l e r a t ed  p rocedu re :

-  e i t he r  w i th  i n t e r i m  e f f ec t ,

o r
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-  w i th  de f in i t i ve  e f f ec t ,

on  t he  unde r s t and ing  t ha t  i t  i s  f o r  e ach  Me mb er  S t a t e  t o  dec ide  w h ich  o f  t he 
tw o  op t ions  t o  s e l e c t .

F u r the rmore ,  M e mber  S t a t e s  ma y  con fe r  upon  the  cou r t s  o r  ad mi n i s t r a t i ve 
au tho r i t i e s  pow er s  enab l ing  t he m,  w i th  a  v i ew  to  e l im ina t i ng  t he  con t inu ing 
e f f ec t s  o f  un fa i r  co mmerc i a l  p r ac t i c e s  t he  ce s s a t i on  o f  w h ich  ha s  been 
o rde r ed  b y  a  f i na l  dec i s ion :

( a )  t o  r equ i r e  pub l i ca t i on  o f  t ha t  dec i s ion  i n  f u l l  o r  i n  pa r t  and  i n  s uch  fo r m 
a s  t he y  dee m adequa t e ;

(b )  t o  r equ i r e  i n  add i t i on  t he  pub l i ca t i on  o f  a  co r r ec t i ve  s t a t e men t .

3 .  The  ad mi n i s t r a t i ve  au tho r i t i e s  r e f e r r ed  t o  i n  pa r ag raph  1  mus t :

( a )  be  co mpos ed  so  a s  no t  t o  c a s t  doub t  on  t he i r  impa r t i a l i t y ;

(b )  have  adequ a t e  pow er s ,  w he re  t he y  dec id e  on  co mpl a in t s ,  t o  mo n i to r  and 
en fo r ce  t he  obs e rvance  o f  t he i r  dec i s ions  e f f ec t i ve l y ;

( c )  no r ma l l y  g ive  r ea s ons  fo r  t he i r  dec i s ions .

Where  t he  pow er s  r e f e r r ed  t o  i n  pa r ag raph  2  a r e  exe r c i s ed  exc lu s ive l y  b y  an 
admin i s t r a t i v e  au tho r i t y,  r e a s ons  fo r  i t s  dec i s ions  s ha l l  a lw a ys  be  g iven . 
F u r the rmore ,  i n  t h i s  c a s e ,  p rov i s ion  mus t  be  mad e  fo r  p rocedu re s  w he reb y 
imprope r  o r  un rea s onab le  exe r c i s e  o f  i t s  pow er s  b y  t he  admin i s t r a t i v e 
au tho r i t y  o r  i mprope r  o r  un rea s onab le  f a i l u r e  t o  exe r c i s e  t h e  sa id  pow er s  can 
be  t he  sub j ec t  o f  j ud i c i a l  r ev i ew.

Ar t i c l e  12

C our t s  and  ad min i s t r a t i ve  au tho r i t i e s :  s ubs t an t i a t i on  o f  c l a i ms

M ember  S t a t e s  s ha l l  con fe r  upon  th e  cou r t s  o r  admin i s t r a t i v e  au tho r i t i e s 
pow er s  enab l ing  t hem  in  t he  c iv i l  o r  ad mi n i s t r a t i ve  p roceed ings  p rov ided  fo r 
i n  Ar t i c l e  11 :

( a )  t o  r equ i r e  t he  t r ade r  t o  f u rn i s h  ev iden ce  a s  t o  t he  accu r ac y  o f  f a c tua l 
c l a i ms  i n  r e l a t i on  t o  a  comme rc i a l  p r ac t i c e  i f ,  t ak ing  i n to  ac coun t  t he 
l eg i t i ma te  i n t e r e s t  o f  t he  t r ad e r  and  an y  o the r  pa r t y  t o  t he  p roceed ings ,  s uch 
a  r equ i r e men t  appea r s  app rop r i a t e  on  t he  ba s i s  o f  t he  c i r cums tanc es  o f  t he 
pa r t i cu l a r  c a s e ;
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and

(b )  t o  cons ide r  f ac tua l  c l a i ms  a s  i nac cu ra t e  i f  t h e  ev iden ce  de ma nded  in 
acco rdan ce  w i th  ( a )  i s  no t  f u rn i s hed  o r  i s  dee med  in s uf f i c i en t  b y  t he  cou r t  o r 
admin i s t r a t i v e  au tho r i t y.

Ar t i c l e  13

P ena l t i e s

M ember  S t a t e s  s ha l l  l a y  dow n  pena l t i e s  f o r  i n f r i nge me n t s  o f  na t i ona l 
p rov i s ions  adop t ed  i n  app l i ca t i on  o f  t h i s  D i r ec t i ve  and  s ha l l  t ake  a l l 
n ece s s a r y  meas u re s  t o  en s u re  t ha t  t he s e  a r e  en fo r ced .  Thes e  pena l t i e s  mus t 
be  e f f ec t i ve ,  p ropo r t i ona t e  and  d i s s uas ive .

Ar t i c l e  14

A mendmen t s  t o  D i r ec t i ve  84 /450 /EEC

D i rec t i v e  84 /450 / EEC  i s  he r eb y  a mend ed  a s  f o l l ow s :

1 .  A r t i c l e  1  s ha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"A r t i c l e  1

The  pu rpos e  o f  t h i s  D i r ec t i v e  i s  t o  p ro t ec t  t r ade r s  aga in s t  m i s l e ad ing 
adve r t i s i ng  and  t he  un fa i r  cons equen ces  t he r eo f  and  t o  l a y  dow n  the 
cond i t i ons  unde r  w h ich  co mp ara t i v e  adve r t i s i ng  i s  pe r mi t t ed . "

;

2 .  i n  Ar t i c l e  2 :

-  po in t  3  s ha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"3 .  " t r ade r "  me ans  an y  na tu r a l  o r  l ega l  pe r s on  who  i s  a c t i ng  fo r  pu rpos e s 
r e l a t i ng  t o  h i s  t r ade ,  c r a f t ,  bu s ine s s  o r  p ro f e s s ion  and  an y  one  ac t i ng  i n  t he 
name  o f  o r  on  beha l f  o f  a  t r ade r. "

,

-  t he  f o l l ow ing  po in t  sha l l  be  added :

"4 .  " code  ow ne r "  mea ns  an y  en t i t y,  i nc lud ing  a  t r ade r  o r  g roup  o f  t r ade r s , 
wh i ch  i s  r e s pons ib l e  f o r  t he  fo rmu la t i on  and  r ev i s ion  o f  a  code  o f  conduc t 
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and /o r  f o r  mon i to r ing  compl i ance  w i th  t he  code  b y  t hos e  w ho  have 
unde r t aken  t o  be  bound  b y  i t . "

;

3 .  A r t i c l e  3a  sha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"A r t i c l e  3a

1 .  C o mpar a t i v e  adve r t i s i ng  s ha l l ,  a s  f a r  a s  t he  co mpar i s on  i s  conce rned ,  be 
pe rmi t t ed  when  the  fo l l ow ing  cond i t i ons  a r e  me t :

( a )  i t  i s  no t  m i s l e ad ing  w i th in  t he  me an ing  o f  A r t i c l e s  2 (2 ) ,  3  and  7 (1 )  o f 
t h i s  D i r ec t i ve  o r  A r t i c l e s  6  and  7  o f  D i r ec t i ve  2005 /29 /EC  o f  t h e  Eu ropean 
P a r l i a men t  and  o f  t he  C ounc i l  o f  11  M a y  2005  conce rn ing  un fa i r  bus ine s s - to -
cons umer  co mme rc i a l  p r ac t i c e s  i n  t he  i n t e rn a l  ma rk e t  [ ] ;

( b )  i t  co mpare s  goods  o r  s e rv i c e s  mee t ing  t he  s a me  needs  o r  i n t ended  fo r  t he 
s ame  pu rpos e ;

( c )  i t  ob j ec t i ve l y  co mp are s  one  o r  mo re  ma te r i a l ,  r e l evan t ,  ve r i f i ab l e  and 
r ep r e s en t a t i ve  f ea tu r e s  o f  t hos e  goods  and  s e rv i ce s ,  w h ich  ma y  inc lud e 
p r i ce ;

(d )  i t  does  no t  d i s c r ed i t  o r  den ig r a t e  t he  t r ade  marks ,  t r ade  na mes ,  o the r 
d i s t i ngu i s h ing  ma rks ,  goods ,  s e rv i ce s ,  a c t i v i t i e s ,  o r  c i r cums tanc es  o f  a 
compe t i t o r ;

( e )  f o r  p roduc t s  w i th  de s igna t ion  o f  o r ig in ,  i t  r e l a t e s  i n  each  ca s e  t o 
p roduc t s  w i th  t he  s ame  des igna t ion ;

( f )  i t  does  no t  t ake  un fa i r  advan t age  o f  t h e  r epu t a t i on  o f  a  t r ade  mark ,  t r ad e 
name  o r  o the r  d i s t i ngu i s h ing  marks  o f  a  compe t i t o r  o r  o f  t he  de s igna t ion  o f 
o r ig in  o f  co mpe t ing  p roduc t s ;

( g )  i t  does  no t  p r e s en t  goods  o r  s e rv i ce s  a s  i mi t a t i ons  o r  r ep l i c a s  o f  goods  o r 
s e rv i ce s  bea r ing  a  p ro t e c t ed  t r ade  ma rk  o r  t r ade  na me ;

(h )  i t  does  no t  c r ea t e  con fus ion  a mong  t r ad e r s ,  be tw e en  the  adve r t i s e r  and  a 
compe t i t o r  o r  be tw een  the  adve r t i s e r ' s  t r ade  marks ,  t r ade  na mes ,  o the r 
d i s t i ngu i s h ing  ma rks ,  goods  o r  s e rv i ce s  and  t hos e  o f  a  compe t i t o r.

4 .  A r t i c l e  4 (1 )  s ha l l  be  r ep l aced  b y  t he  fo l l ow ing :
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"1 .  M e mber  S t a t e s  s ha l l  en s u re  t ha t  adequa t e  and  e f f ec t i ve  means  ex i s t  t o 
comba t  mi s l ead ing  adve r t i s i ng  i n  o rde r  t o  en fo r ce  comp l i ance  w i th  t he 
p rov i s ions  on  compara t i ve  adve r t i s i ng  i n  t he  i n t e r e s t  o f  t r ade r s  and 
compe t i t o r s .  S uch  mea ns  sha l l  i n c lude  l ega l  p rov i s ions  unde r  w h ich  pe r s ons 
o r  o rgan i s a t i ons  r ega rd ed  unde r  na t i ona l  l aw  a s  hav ing  a  l eg i t ima t e  i n t e r e s t 
i n  co mba t ing  mi s l ead ing  adve r t i s i ng  o r  r egu l a t i ng  compara t i ve  adve r t i s i ng 
ma y:

( a )  t ake  l ega l  a c t i on  aga in s t  s uch  adve r t i s i ng ;

o r

(b )  b r ing  s uch  adve r t i s i ng  be fo r e  an  ad min i s t r a t i ve  au tho r i t y  compe t en t 
e i t he r  t o  dec ide  on  co mp la in t s  o r  t o  i n i t i a t e  app rop r i a t e  l ega l  p roceed ings .

I t  sha l l  be  f o r  e ach  M e mber  S t a t e  t o  dec ide  w h ich  o f  t he s e  f ac i l i t i e s  s ha l l  be 
ava i l ab l e  and  w he the r  t o  enab l e  t he  cou r t s  o r  admin i s t r a t i v e  au tho r i t i e s  t o 
r equ i r e  p r io r  r e cou r s e  t o  o the r  e s t ab l i s hed  mea ns  o f  dea l i ng  w i th  co mp la in t s , 
i n c lud ing  t hos e  r e f e r r ed  t o  i n  A r t i c l e  5 .

I t  s ha l l  be  f o r  e ach  M emb er  S t a t e  t o  dec ide :

( a )  w he the r  t he s e  l ega l  f a c i l i t i e s  ma y  be  d i r ec t ed  sepa ra t e l y  o r  j o in t l y 
aga in s t  a  number  o f  t r ade r s  f r om the  s ame  econo mic  s ec to r ;

and

(b )  w he the r  t he s e  l eg a l  f a c i l i t i e s  ma y  be  d i r e c t ed  aga in s t  a  code  ow ne r  whe re 
t he  r e l evan t  code  p ro mo t e s  non -compl i ance  w i th  l eg a l  r equ i r e men t s . "

;

5 .  A r t i c l e  7 (1 )  s ha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"1 .  Th i s  D i r ec t i ve  s ha l l  no t  p r ec lude  M e mber  S t a t e s  f r o m  r e t a in ing  o r 
adop t ing  p rov i s ions  w i th  a  v i ew  to  ens u r ing  mor e  ex t ens ive  p ro t e c t i on ,  w i th 
r ega rd  t o  mi s l ead ing  adve r t i s i ng ,  f o r  t r ad e r s  and  co mpe t i t o r s . "

Ar t i c l e  15

A mendmen t s  t o  D i r ec t i ve s  97 /7 / EC  and  2002 /65 / EC

1 .  A r t i c l e  9  o f  D i r ec t i ve  97 /7 /EC  sha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"A r t i c l e  9
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I ne r t i a  s e l l i ng

G iven  the  p roh ib i t i on  o f  i ne r t i a  s e l l i ng  p r ac t i c e s  l a id  dow n  in  D i r ec t i v e 
2005 /29 /EC  o f  11  M a y  2005o f  t he  Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l 
conce rn ing  un fa i r  bus ine s s - to - cons u mer  co mmerc i a l  p r ac t i c e s  i n  t he  i n t e rn a l 
ma rke t  [ ] ,  M ember  S t a t e s  s ha l l  t ake  t h e  meas u re s  nec es s a r y  t o  exe mp t  t he 
cons umer  f rom  the  p rov i s ion  o f  an y  cons ide r a t i on  i n  ca s e s  o f  uns o l i c i t ed 
supp l y,  t he  abs enc e  o f  a  r e s pons e  no t  cons t i t u t i ng  cons en t .

2 .  A r t i c l e  9  o f  D i r ec t i ve  2002 /65 /EC  sha l l  be  r ep l aced  b y  t he  fo l l ow ing :

"A r t i c l e  9

G iven  t he  p roh ib i t i on  o f  i ne r t i a  s e l l i ng  p r ac t i c e s  l a id  dow n  in  D i r ec t i v e 
2005 /29 /EC  o f  11  M a y  2005  o f  t he  Eu rope an  P a r l i a me n t  and  o f  t he  C ounc i l 
conce rn ing  un fa i r  bus ine s s - to - cons u mer  co mmerc i a l  p r ac t i c e s  i n  t he  i n t e rn a l 
ma rke t  [ ]  and  w i thou t  p r e j ud i ce  t o  t he  p rov i s ions  o f  M e mber  S t a t e s ' 
l eg i s l a t i on  on  t he  t a c i t  r enew a l  o f  d i s t ance  con t r ac t s ,  when  such  ru l e s  pe rmi t 
t a c i t  r enew a l ,  M ember  S t a t e s  s ha l l  t ake  me as u re s  t o  exe mp t  t h e  cons umer 
f rom  an y  ob l iga t i on  i n  t he  even t  o f  uns o l i c i t ed  s upp l i e s ,  t h e  ab s ence  o f  a 
r ep l y  no t  cons t i t u t i ng  cons en t .

Ar t i c l e  16

A mendmen t s  t o  D i r ec t i ve  98 /27 /EC  and  R egu la t i on  (EC )  N o  2006 /2004

1 .  I n  t he  Annex  to  D i r ec t i ve  98 /27 /EC ,  po in t  1  s ha l l  be  r ep l a ced  b y  t he 
fo l l ow ing :

"1 .  D i r ec t i v e  2005 /29 / EC  o f  t he  Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l  o f 
11  M a y  2005  conce rn ing  un fa i r  bus ine s s - to - cons u mer  co mmerc i a l  p r ac t i c e s 
i n  t he  i n t e rna l  ma rk e t  (O J  L 149 ,  11 .6 .2005 ,  p .  22 ) . "

2 .  I n  t he  Annex  to  R egu la t i on  (EC )  N o  2006 /2004  o f  t he  Eu rop ean  P a r l i a men t 
and  o f  t he  C ounc i l  o f  27  Oc tob e r  2004  on  coope ra t i on  be tw een  na t i ona l 
au tho r i t i e s  r e s pons ib l e  f o r  t he  en fo r c emen t  o f  t he  cons u mer  p ro t ec t i on  l aw 
( the  R egu la t i on  on  cons u mer  p ro t e c t i on  coope r a t i on )  [ 12 ]  t he  fo l l ow ing 
po in t  s ha l l  be  added :

"16 .  D i r ec t i v e  2005 /29 / EC  o f  t he  Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l  o f 
11  M a y  2005  conce rn ing  un fa i r  bus ine s s - to - cons u mer  co mmerc i a l  p r ac t i c e s 
i n  t he  i n t e rna l  ma rk e t  (O J  L 149 ,  11 .6 .2005 ,  p .  22 ) . "

Ar t i c l e  17
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I n fo rma t ion

M ember  S t a t e s  s ha l l  t ake  app rop r i a t e  meas u re s  t o  i n fo r m  cons u mer s  o f  t he 
na t i ona l  l aw  t r ans pos ing  t h i s  D i r ec t i ve  and  sha l l ,  w he re  app rop r i a t e , 
encou rage  t r ad e r s  and  code  ow ne r s  t o  i n fo r m  cons u mer s  o f  t he i r  codes  o f 
conduc t .

Ar t i c l e  18

R ev iew

1 .  B y  12  June  2011  the  C ommis s ion  sha l l  s ubmi t  t o  t he  Eu ropean  P a r l i a me n t 
and  t he  C ounc i l  a  comprehens iv e  r epo r t  on  t he  app l i ca t i on  o f  t h i s  D i r ec t i ve , 
i n  pa r t i cu l a r  o f  A r t i c l e s  3 (9 )  and  4  and  A nnex  I ,  on  t he  scope  fo r  f u r the r 
ha rmon i s a t i on  and  s imp l i f i c a t i on  o f  C o mmun i t y  l aw  r e l a t i ng  t o  cons u mer 
p ro t ec t i on ,  and ,  hav ing  r ega rd  t o  A r t i c l e  3 (5 ) ,  on  an y  meas u r e s  t ha t  need  t o 
be  t aken  a t  C o mmu n i t y  l eve l  t o  en s u re  t h a t  app rop r i a t e  l eve l s  o f  cons umer 
p ro t ec t i on  a r e  ma in t a ined .  The  r epo r t  s ha l l  be  acco mpan i ed ,  i f  n ec e s s a r y,  b y 
a  p ropos a l  t o  r ev i s e  t h i s  D i r ec t i ve  o r  o the r  r e l evan t  pa r t s  o f  C o mmun i t y  l aw.

2 .  The  Eu rope an  P a r l i a me n t  and  t he  C ounc i l  s ha l l  endeavou r  t o  ac t ,  i n 
a cco rdan ce  w i th  t he  Trea t y,  w i th in  tw o  ye a r s  o f  t he  p r es en t a t i on  b y  t he 
C ommis s ion  o f  an y  p ropos a l  s ubmi t t ed  unde r  pa r ag r aph  1 .

Ar t i c l e  19

Trans pos i t i on

M ember  S t a t e s  s ha l l  adop t  and  pub l i s h  t he  l aw s ,  r egu l a t i ons  and 
admin i s t r a t i v e  p rov i s ions  neces s a r y  t o  comp l y  w i th  t h i s  D i r ec t i ve  b y  12  J une 
2007 .  The y  s ha l l  f o r thw i th  i n fo r m  the  C ommis s ion  t he r eo f  and  i n fo r m  the 
C ommis s ion  o f  an y  subs equen t  amend men t s  w i thou t  de l a y.

The y  s ha l l  app l y  t hos e  me as u re s  b y  12  D ece mb er  2007 .  When  Me mb er  S t a t e s 
adop t  t hos e  me as u re s ,  t he y  sha l l  con t a in  a  r e f e r en ce  t o  t h i s  D i r ec t i ve  o r  be 
acco mp an ied  b y  such  a  r e f e r enc e  on  t he  occas ion  o f  t h e i r  o f f i c i a l 
pub l i ca t i on .  M emb er  S t a t e s  sha l l  de t e rmin e  how  such  r e f e r ence  i s  t o  be 
ma de .

Ar t i c l e  20

En t r y  i n to  fo r ce
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Th i s  D i r ec t i ve  sha l l  en t e r  i n to  fo r ce  on  t he  da y  fo l l ow ing  i t s  pub l i c a t i on  i n 
t he  O ff i c i a l  J ou rna l  o f  t he  Eu rope an  U n ion .

Ar t i c l e  21

Addre s s ee s

Th i s  D i r ec t i ve  i s  add re ss ed  t o  t he  Me mb er  S t a t e s .

Done  a t  S t r a s bou rg ,  11  M a y  2005 .

F o r  t he  Eu ropean  P a r l i a men t

The  P re s iden t

J .  P.  B o r r e l l  F on te l l e s

F o r  t he  C ounc i l

The  P re s iden t

N .  S ch mi t

[1 ]  OJ  C  108 ,  30 .4 .2004 ,  p .  81 .

[2 ]  Op in ion  o f  t he  Eu ropean  P a r l i a me n t  o f  20  Apr i l  2004  (OJ  C  104  E , 
30 .4 .2004 ,  p .  260 ) ,  C ounc i l  C ommon  P os i t i on  o f  15  Nove mber  2004  (O J  C  38 
E ,  15 .2 .2005 ,  p .  1 ) ,  P os i t i on  o f  t he  Eu ropean  P a r l i a men t  o f  24  F eb rua r y  2005 
(no t  ye t  pub l i s hed  i n  t he  Off i c i a l  J ou rna l )  and  C ounc i l  D ec i s ion  o f  12  Apr i l 
2005 .

[3 ]  O J  L  250 ,  19 .9 .1984 ,  p .  17 .  D i r ec t i ve  a s  amended  b y  D i r ec t i ve  97 /55 /EC 
o f  t he  Eu rope an  P a r l i amen t  and  o f  t he  C ounc i l  (O J  L 290 ,  23 .10 .1997 ,  p .  18 ) .

[ 4 ]  O J  L 144 ,  4 . 6 . 1997 ,  p .  19 .  D i r ec t i ve  a s  amended  b y  D i r ec t i ve  2002 /65 /EC 
(O J  L 271 ,  9 . 10 .2002 ,  p .  16 ) .

[ 5 ]  O J  L  166 ,  11 .6 .1998 ,  p .  51 .  D i r ec t i ve  a s  l a s t  amended  b y  D i r ec t i v e 
2002 /65 /EC .

[6 ]  OJ  L 271 ,  9 . 10 .2002 ,  p .  16 .

[7 ]  OJ  L 201 ,  31 .7 .2002 ,  p .  37 .

[8 ]  OJ  L 171 ,  7 . 7 . 1999 ,  p .  12 .
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[ ]  OJ  L 149 ,  11 .6 .2005 ,  p .  22 . " ;

[ ]  OJ  L 149 ,  11 .6 .2005 ,  p .  22 . " ;

[ ]  OJ  L 149 ,  11 .6 .2005 ,  p .  22 . "

[12 ]  OJ  L 364 ,  9 . 12 .2004 ,  p .  1 .
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AN N EX  I

CO M M ER C IA L  PR A C TIC ES  WH IC H  A R E  IN  A LL  C IR C U MS TA N C ES 
CO N S ID ER ED  UN FA IR

M is l ead ing  commer c i a l  p r ac t i c e s

1 .  C la i ming  to  be  a  s i gna to r y  t o  a  code  o f  conduc t  when  the  t r ad e r  i s  no t .

2 .  D is p l a yi ng  a  t r u s t  ma rk ,  qua l i t y  ma rk  o r  equ iv a l en t  w i thou t  hav ing 
ob t a ined  t he  neces s a r y  au tho r i s a t i on .

3 .  C la i ming  tha t  a  code  o f  conduc t  ha s  an  endo r s e men t  f r o m a  pub l i c  o r  o the r 
bod y  wh i ch  i t  does  no t  have .

4 .  C la i ming  tha t  a  t r ade r  ( i nc lud ing  h i s  commer c i a l  p r ac t i c e s )  o r  a  p roduc t 
ha s  been  app roved ,  endo r s ed  o r  au tho r i s ed  b y  a  pub l i c  o r  p r iva t e  bod y  w hen 
he / i t  h as  no t  o r  mak ing  such  a  c l a im  w i thou t  co mp l yin g  w i th  t he  t e r ms  o f  t he 
app rova l ,  endo r s emen t  o r  au tho r i s a t i on .

5 .  M ak ing  an  i nv i t a t i on  t o  pu rchas e  p roduc t s  a t  a  s pec i f i ed  p r i ce  w i thou t 
d i s c lo s ing  t he  ex i s t en ce  o f  an y  r ea s onab le  g rounds  t he  t r ade r  ma y  have  fo r 
be l i ev ing  t ha t  he  w i l l  no t  be  ab l e  t o  o f f e r  f o r  s upp l y  o r  t o  p rocu re  ano the r 
t r ade r  t o  s upp l y,  t hos e  p roduc t s  o r  equ iva l en t  p roduc t s  a t  t ha t  p r i c e  f o r  a 
pe r iod  t ha t  i s ,  and  i n  quan t i t i e s  t ha t  a r e ,  r e a s onab le  hav ing  r ega rd  t o  t he 
p roduc t ,  t h e  s ca l e  o f  adve r t i s i ng  o f  t he  p roduc t  and  t he  p r i ce  o f f e r ed  (ba i t 
adve r t i s i ng ) .

6 .  M ak ing  an  i nv i t a t i on  t o  pu rchas e  p roduc t s  a t  a  s pec i f i ed  p r i ce  and  t hen :

( a )  r e fu s ing  t o  show  the  adve r t i s ed  i t e m to  cons u mer s ;
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o r

(b )  r e fu s ing  t o  t ak e  o rde r s  f o r  i t  o r  de l i ve r  i t  w i th in  a  r ea s onab le  t i me ;

o r

( c )  de mons t r a t i ng  a  de f ec t i ve  s a mp le  o f  i t ,

w i th  t he  i n t en t i on  o f  p ro mo t ing  a  d i f f e r en t  p roduc t  ( ba i t  and  s w i t ch )

7 .  F a l s e l y  s t a t i ng  t ha t  a  p roduc t  w i l l  on l y  be  ava i l ab l e  f o r  a  ve r y  l i m i t ed 
t i me ,  o r  t ha t  i t  w i l l  on l y  be  ava i l ab l e  on  pa r t i cu l a r  t e r ms  fo r  a  ve r y  l i mi t ed 
t i me ,  i n  o rde r  t o  e l i c i t  an  i mme d ia t e  dec i s ion  and  dep r ive  cons u mer s  o f 
su f f i c i en t  oppo r tun i t y  o r  t i me  to  mak e  an  i n fo r med  cho i ce .

8 .  Unde r t ak ing  t o  p rov ide  a f t e r - s a l e s  s e rv i ce  t o  cons u mer s  w i th  who m  the 
t r ade r  ha s  commun i ca t ed  p r io r  t o  a  t r an s ac t i on  i n  a  l angu age  w h ich  i s  no t  an 
o f f i c i a l  l anguag e  o f  t he  M ember  S t a t e  w he re  t he  t r ade r  i s  l oca t ed  and  t h en 
ma k ing  s uch  s e rv i ce  ava i l ab l e  on l y  i n  ano the r  l angu age  w i thou t  c l e a r l y 
d i s c lo s ing  t h i s  t o  t he  cons umer  be fo r e  t he  cons umer  i s  co mmi t t ed  t o  t he 
t r an s ac t i on .

9 .  S t a t i ng  o r  o the rw i s e  c r e a t i ng  t he  i mpr e s s ion  t ha t  a  p roduc t  c an  l ega l l y  be 
so ld  when  i t  c anno t .

10 .  P r es en t ing  r i gh t s  g iven  t o  cons umer s  i n  l aw  a s  a  d i s t i nc t i ve  f ea tu r e  o f 
t he  t r ad e r ' s  o f f e r.

11 .  Us ing  ed i to r i a l  con t en t  i n  t he  med i a  t o  p ro mo te  a  p roduc t  whe re  a  t r ade r 
ha s  pa id  fo r  t he  p romo t ion  w i thou t  ma k ing  t ha t  c l ea r  i n  t he  con t en t  o r  b y 
images  o r  sounds  c l e a r l y  i den t i f i ab l e  b y  t he  cons u mer  ( adve r to r i a l ) .  Th i s  i s 
w i thou t  p r e j ud i ce  t o  C ounc i l  D i r ec t i ve  89 /552 /EEC  [1 ] .

12 .  M ak ing  a  ma t e r i a l l y  i naccu r a t e  c l a i m  conce rn ing  t he  na tu r e  and  ex t en t  o f 
t he  r i s k  t o  t he  pe r s ona l  s ecu r i t y  o f  t he  cons u mer  o r  h i s  f a mi l y  i f  t he 
cons umer  does  no t  pu rchas e  t he  p roduc t .

13 .  P romo t ing  a  p roduc t  s i mi l a r  t o  a  p roduc t  ma de  b y  a  pa r t i cu l a r 
ma nu fac tu r e r  i n  such  a  manne r  a s  de l i be r a t e l y  t o  mi s l ead  t he  cons u mer  i n to 
be l i ev ing  t ha t  t he  p roduc t  i s  mad e  b y  t ha t  s a me  ma nufac tu r e r  w hen  i t  i s  no t .

14 .  Es t ab l i s h ing ,  ope r a t i ng  o r  p ro mo t ing  a  p yr a mi d  p romo t ion a l  s cheme 
whe re  a  cons u mer  g ive s  cons ide r a t i on  fo r  t he  oppo r tun i t y  t o  r ec e ive 
compens a t i on  t ha t  i s  de r ived  p r i mar i l y  f r o m  the  i n t roduc t ion  o f  o the r 
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cons umer s  i n to  t he  s cheme  r a the r  t han  f ro m  the  s a l e  o r  cons umpt ion  o f 
p roduc t s .

15 .  C la i ming  tha t  t he  t r ade r  i s  abou t  t o  c ea s e  t r ad ing  o r  mo ve  p r emis e s  when 
he  i s  no t .

16 .  C la i ming  tha t  p roduc t s  a r e  ab l e  t o  f ac i l i t a t e  w inn ing  i n  games  o f  chanc e .

17 .  F a l s e l y  c l a i mi ng  tha t  a  p roduc t  i s  ab l e  t o  cu r e  i l l ne s s e s ,  d ys fun c t ion  o r 
ma l fo r ma t ions .

18 .  P as s ing  on  ma te r i a l l y  i naccu r a t e  i n fo rma t ion  on  mark e t  cond i t i ons  o r  on 
t he  pos s ib i l i t y  o f  f i nd ing  t he  p roduc t  w i th  t he  i n t en t i on  o f  i nduc ing  t he 
cons umer  t o  acqu i r e  t he  p roduc t  a t  cond i t i ons  l e s s  f avou rab l e  t han  no rma l 
ma rke t  cond i t i ons .

19 .  C la i ming  in  a  co mme rc i a l  p r ac t i c e  t o  o f f e r  a  co mpe t i t i on  o r  p r i z e 
p romo t ion  w i thou t  aw ard ing  t he  p r i ze s  de s c r ibed  o r  a  r e a s onab l e  equ iva l en t .

20 .  D es c r ib ing  a  p roduc t  a s  "g r a t i s " ,  " f r ee " ,  "w i thou t  cha rge"  o r  s i mi l a r  i f 
t h e  cons u mer  ha s  t o  pa y  an yth ing  o the r  t han  t h e  unavo idab l e  co s t  o f 
r e s pond ing  t o  t he  co mme rc i a l  p r ac t i c e  and  co l l e c t i ng  o r  pa ying  fo r  de l i v e r y 
o f  t he  i t e m.

21 .  I nc lud ing  i n  ma rke t ing  ma te r i a l  an  i nvo i c e  o r  s i mi l a r  documen t  s eek ing 
pa ymen t  w h ich  g ive s  t h e  cons umer  t he  i mpr e ss ion  t ha t  he  ha s  a l r ead y 
o rde r ed  t he  ma rke t ed  p roduc t  w hen  he  ha s  no t .

22 .  F a l s e l y  c l a i mi ng  o r  c r ea t i ng  t he  i mpr e ss ion  t ha t  t he  t r ad e r  i s  no t  a c t i ng 
fo r  pu rpos e s  r e l a t i ng  t o  h i s  t r ad e ,  bus ine s s ,  c r a f t  o r  p ro f e s s ion ,  o r  f a l s e l y 
r ep r e s en t ing  ones e l f  a s  a  cons u me r.

23 .  C rea t i ng  t he  f a l s e  i mpre s s ion  t ha t  a f t e r - s a l e s  s e rv i ce  i n  r e l a t i on  t o  a 
p roduc t  i s  ava i l ab l e  i n  a  M e mber  S t a t e  o the r  t han  t he  one  i n  wh ich  t h e 
p roduc t  i s  s o ld .

Aggre s s ive  commer c i a l  p r ac t i c e s

24 .  C rea t i ng  t he  impre s s ion  t ha t  t he  cons umer  canno t  l e av e  t he  p r emis e s 
un t i l  a  con t r a c t  i s  f o r me d .

25 .  C onduc t ing  pe r s ona l  v i s i t s  t o  t he  cons u mer ' s  home  igno r ing  t he 
cons umer ' s  r eques t  t o  l e ave  o r  no t  t o  r e tu rn  excep t  i n  c i r cu ms tanc es  and  t o 
t he  ex t en t  j u s t i f i ed ,  unde r  na t i on a l  l aw,  t o  en fo r c e  a  con t r ac tua l  ob l ig a t i on .
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26 .  M ak ing  pe r s i s t en t  and  unw an ted  so l i c i t a t i ons  b y  t e l ephone ,  f ax ,  e -ma i l 
o r  o the r  r e mo te  me d ia  excep t  i n  c i r cu ms tanc es  and  t o  t he  ex t en t  j us t i f i ed 
unde r  na t i ona l  l aw  to  en fo r ce  a  con t r a c tua l  ob l iga t i on .  Th i s  i s  w i thou t 
p r e j ud i c e  t o  A r t i c l e  10  o f  D i r ec t i v e  97 /7 /EC  and  D i r ec t i v e s  95 /46 /EC  [2 ]  and 
2002 /58 /EC .

27 .  R equ i r i ng  a  cons u mer  w ho  w is hes  t o  c l a i m  on  an  i n s u rance  po l i c y  t o 
p roduce  docu me n t s  w h ich  cou ld  no t  r e a s onab l y  be  cons ide r ed  r e l ev an t  a s  t o 
whe the r  t he  c l a im  w as  va l i d ,  o r  f a i l i ng  s ys t ema t i ca l l y  t o  r e s pond  to  pe r t i n en t 
co r r e s pondence ,  i n  o rde r  t o  d i s s uade  a  cons umer  f ro m  exe rc i s ing  h i s 
con t r ac tua l  r i gh t s .

28 .  I nc lud ing  i n  an  adve r t i s e men t  a  d i r ec t  exho r t a t i on  t o  ch i l d r en  t o  bu y 
adve r t i s ed  p roduc t s  o r  pe r s uade  t he i r  pa r en t s  o r  o th e r  adu l t s  t o  bu y 
adve r t i s ed  p roduc t s  f o r  t he m.  Th i s  p rov i s ion  i s  w i thou t  p r e j ud i ce  t o  A r t i c l e 
16  o f  D i r ec t i v e  89 /552 / EEC  on  t e l ev i s ion  b roadcas t i ng .

29 .  D e mand ing  immed ia t e  o r  de f e r r ed  pa yme n t  f o r  o r  t he  r e tu rn  o r 
s a f ekeep ing  o f  p roduc t s  supp l i ed  b y  t he  t r ad e r,  bu t  no t  s o l i c i t ed  b y  t he 
cons umer  excep t  w he re  t he  p roduc t  i s  a  s ubs t i t u t e  s upp l i ed  i n  con fo rmi t y 
w i th  Ar t i c l e  7 (3 )  o f  D i r ec t i v e  97 /7 / EC  ( ine r t i a  s e l l i ng ) .

30 .  Exp l i c i t l y  i n fo r mi ng  a  cons u mer  t ha t  i f  h e  does  no t  bu y  the  p roduc t  o r 
s e rv i ce ,  t he  t r ade r ' s  j ob  o r  l i ve l i hood  w i l l  b e  i n  j eopa rd y.

31 .  C rea t i ng  t he  f a l s e  i mpre s s ion  t ha t  t he  cons u mer  ha s  a l r ead y  won ,  w i l l 
w in ,  o r  w i l l  on  do ing  a  pa r t i cu l a r  a c t  w in ,  a  p r i z e  o r  o the r  equ iv a l en t 
bene f i t ,  w hen  in  f ac t  e i t h e r :

-  t he r e  i s  no  p r i ze  o r  o th e r  equ iva l en t  bene f i t ,

o r

-  t ak ing  an y  ac t i on  i n  r e l a t i on  t o  c l a i ming  the  p r i z e  o r  o the r  equ iva l en t 
bene f i t  i s  s ub j ec t  t o  t he  cons umer  pa ying  mo ne y  o r  i ncu r r ing  a  cos t .

[ 1 ]  C ounc i l  D i r ec t i v e  89 /552 /EEC  o f  3  O c tobe r  1989  on  t h e  coo rd ina t i on  o f 
c e r t a in  p rov i s ions  l a id  dow n  b y  Law,  R egu l a t i on  o r  A dmin i s t r a t i ve  A c t ion  i n 
M ember  S t a t e s  conce rn ing  t h e  pu rs u i t  o f  t e l ev i s ion  b roadcas t i ng  ac t i v i t i e s 
(O J  L  298 ,  17 .10 .1989 ,  p .  23 ) .  D i r ec t i ve  a s  a me nded  b y  D i r ec t i ve  97 /36 /EC 
o f  t he  Eu rope an  P a r l i amen t  and  o f  t he  C ounc i l  (O J  L 202 ,  30 .7 .1997 ,  p .  60 ) .

[ 2 ]  D i r ec t i v e  95 /46 / EC  o f  t he  Eu ropean  P a r l i a me n t  and  o f  t he  C ounc i l  o f  24 
O c tobe r  1995  on  t he  p ro t ec t i on  o f  i nd iv idua l s  w i th  r ega rd  t o  t he  p roces s ing 
o f  pe r s ona l  da t a  and  on  t he  f r ee  mo ve me n t  o f  s uch  da t a  (O J  L  281 , 
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23 .11 .1995 ,  p .  31 ) .  D i r ec t i ve  a s  a me nded  b y  R egu l a t i on  (EC )  N o  1882 /2003 
(O J  L 284 ,  31 .10 .2003 ,  p .  1 ) .
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20050511

AN N EX  I I

CO M MU N ITY  LAW  P R OV IS ION S  S ETTIN G  O U T  R U LES  FO R 
AD V ERTIS ING  AN D  CO M M ER C IA L CO M MU N IC ATIO N

Ar t i c l e s  4  and  5  o f  D i r ec t i ve  97 /7 / EC

Ar t i c l e  3  o f  C ounc i l  D i r ec t i ve  90 /314 /E EC  o f  13  June  1990  on  packag e 
t r ave l ,  p ackage  ho l ida ys  and  package  t ou r s  [ 1 ]

Ar t i c l e  3 (3 )  o f  D i r ec t i ve  94 /47 /EC  o f  t he  Eu ropean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  26  O c tobe r  1994  on  t he  p ro t e c t i on  o f  pu rchas e r s  i n  r e s pec t  o f 
c e r t a in  a s pec t s  o f  con t r a c t s  r e l a t i ng  t o  t he  pu rchas e  o f  a  r i gh t  t o  us e 
immov ab le  p rope r t i e s  on  a  t i mes ha r e  ba s i s  [ 2 ]

Ar t i c l e  3 (4 )  o f  D i r ec t i ve  98 /6 /EC  o f  t he  Eu rop ean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  16  F eb rua r y  1998  on  cons umer  p ro t ec t i on  i n  t he  i nd i c a t i on  o f  t he 
p r i ce s  o f  p roduc t s  o f f e r ed  t o  cons u mer s  [ 3 ]

Ar t i c l e s  86  t o  100  o f  D i r ec t i ve  2001 /83 /EC  o f  t he  Eu ropean  P a r l i a men t  and 
o f  t he  C ounc i l  o f  6  N ove mber  2001  on  t he  C o mmu n i t y  code  r e l a t i ng  t o 
me d ic ina l  p roduc t s  f o r  hu man  us e  [4 ]

Ar t i c l e s  5  and  6  o f  D i r ec t i ve  2000 /31 / EC  o f  t he  Eu rope an  P a r l i a me n t  and  o f 
t he  C ounc i l  o f  8  J une  2000  on  ce r t a in  l ega l  a s pec t s  o f  i n fo rma t ion  soc i e t y 
s e rv i ce s ,  i n  pa r t i cu l a r  e l ec t ron i c  co mme rce ,  i n  t he  In t e rna l  M arke t  (D i r e c t i ve 
on  e l ec t ron i c  commer ce )  [ 5 ]

Ar t i c l e  1 (d )  o f  D i r ec t i ve  98 /7 /EC  o f  t he  Eu rop ean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  16  F eb rua r y  1998  a mend ing  C ounc i l  D i r ec t i ve  87 /102 /EEC  fo r  t he 
app rox i ma t ion  o f  t he  l aw s ,  r egu l a t i ons  and  admin i s t r a t i ve  p rov i s ions  o f  t he 
M ember  S t a t e s  conce rn ing  cons umer  c r ed i t  [ 6 ]

Ar t i c l e s  3  and  4  o f  D i r ec t i ve  2002 /65 / EC

Ar t i c l e  1 (9 )  o f  D i r ec t i ve  2001 /107 /EC  o f  t he  Eu rop ean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  21  J anua r y  2002  a me nd ing  C ounc i l  D i r ec t i ve  85 /611 /E EC  on  the 
coo rd ina t i on  o f  l aw s ,  r egu l a t i ons  and  admin i s t r a t i v e  p rov i s ions  r e l a t i ng  t o 
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unde r t ak ings  fo r  co l l e c t i ve  i nv es tmen t  i n  t r an s f e r ab l e  s ecu r i t i e s  (U C ITS ) 
w i th  a  v i ew  to  r egu l a t i ng  ma nage me n t  co mpan ie s  and  s imp l i f i ed  p ro s pec tu s e s 
[ 7 ]

Ar t i c l e s  12  and  13  o f  D i r ec t i ve  2002 /92 / EC  o f  t he  Eu rope an  P a r l i a me n t  and 
o f  t he  C ounc i l  o f  9  D ece mber  2002  on  i n s u ranc e  med i a t i on  [8 ]

Ar t i c l e  36  o f  D i r ec t i ve  2002 /83 /EC  o f  t he  Eu ropean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  5  Nove mb er  2002  conce rn ing  l i f e  a s s u r ance  [9 ]

Ar t i c l e  19  o f  D i r ec t i ve  2004 /39 /EC  o f  t he  Eu ropean  P a r l i a men t  and  o f  t he 
C ounc i l  o f  21  A pr i l  2004  on  ma rke t s  i n  f i nanc i a l  i n s t ru men t s  [ 10 ]

Ar t i c l e s  31  and  43  o f  C ounc i l  D i r ec t i v e  92 /49 /E EC  o f  18  June  1992  on  t he 
coo rd ina t i on  o f  l aw s ,  r egu l a t i ons  and  admin i s t r a t i v e  p rov i s ions  r e l a t i ng  t o 
d i r ec t  i n s u r ance  o the r  t han  l i f e  a s s u r anc e  [11 ]  ( t h i rd  non - l i f e  i n s u r anc e 
D i r ec t i v e )

Ar t i c l e s  5 ,  7  and  8  o f  D i r ec t i ve  2003 /71 / EC  o f  t he  Eu ropean  P a r l i a me n t  and 
o f  t he  C ounc i l  o f  4  N ove mber  2003  on  t he  p ro s pec tu s  t o  be  pub l i s hed  when 
s ecu r i t i e s  a r e  o f f e r ed  t o  t he  pub l i c  o r  admi t t ed  t o  t r ad ing  [12 ]
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